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•

THE MINUTES OF THE MEETING OF
THE REGENTS OF THE UNIVERSITY OF NEW MEXICO
April 13, 1993

The Regents of the University of New Mexico met at 10 a.m. on Tuesday, April 13, 1993
in the Roberts Room of Scholes Hall. A copy of the public notice of the meeting is on file
in the Office of the President.
Regents Present:
Arthur D. Melendres, President
J. E. Gallegos, Secretary/Treasurer
Barbara G. Brazil
Roberta Cooper Ramo
Penny Taylor Rembe
C. Gene Samberson
Regents Absent:
Siegfried S. Hecker, Vice President
Also Present:
President Richard E. Peck, University President
Advisors to the Regents
Alex Beach, President, Alumni Association
Don Burge, President, Staff Council
Mary Harris, President, Faculty Senate
Michael Horcasitas, President, Graduate Student Association
David Standridge, President, Associated Students of UNM
Members of the Administration, the media and others

*******
ADOPTION OF THE AGENDA

It was moved by Regent J.E. Gallegos that the agenda be approved as amended as
follows: Item V. A. be consolidated with Item IV. A. The motion was seconded by Regent
Roberta Cooper Ramo. Voice vote was taken and board members unanimously
approved.

•

Motion carried.
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*******

ApPROVAL OF SUMMARIZED MINUTES OF MARCH

8,1993

•

It was moved by Regent Gallegos and seconded by Regent Ramo that the minutes of
March 8, 1993 be approved as amended. Voice vote was taken and board members
unanimously approved.
Motion carried.

*******
ADMiNISTRATIVE REPORT

President Richard E. Peck presented his administrative report as follows:
Medical Center Reorganization
"'

President Peck announced that a draft plan for reorganization of the Medical Center
would be released in a few days. The plan is for a Health Science Center with a Vice
President for Health Sciences as well as a Dean of tbe Medical School. President Peck
indicated that he hopes to receive comments regarding this plan over the next month and
present it to the Regents at the May meeting. He said the Health Sciences Center would
include the Colleges of Nursing and Pharmacy and the Medical Center. The President
said one of the reasons for discussing reorganization at this time is that Dr. Leonard M.
Napolitano, Dean of the School of Medicine and Director of the Medical Center, has
submitted a letter to the President indicating that he plans to retire by January 31, 1994,
which gives the University six months to seek a replacement. He thanked Dean
Napolitano for all of his accomplishments and achievements and for his help with the
reorganization plan. Regent Melendres also expressed his gratitude and appreciation to
Dean Napolitano. Regent Ramo added that Dean Napolitano is one of five deans of
medical schools who have been asked to review proposed changes in the health care
system nationally from medical schools' point of view.
.

•

U.S. News and World Report
An issue on America's best graduate schools shows that UNM's Law School ranked in
the second quartile, and the UNM School of Medicine ranked in the top 10 of schools
whose chief mission is training primary care doctors. The Medical School was ranked
along with such places as Tulane, Brown and George Washington.
2
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Tuition and Budget Allocations -

.

~"

~

Following a recent television program that implied that undergraduate students at large
universities are paying higher rates for larger classes, Fred Chreist, Director.of Enrollment
Services, did a study of the situation at UNM. According to Chreists' study, 84% of
UNM's lower division classes have fewer than 50 students in them; there are only three
(or in some semesters, four) of the "giant" classes (over 300 students). Most of the UNM
classes with enrollments over 150 are taught by UNM's most senior faculty members,
laying to rest the argument that our undergraduates are taught primarily by teaching
,. assistants.
Legislative Update
President Peck referred the Regents to Tab C in the agenda book for a legislative update.
Regarding the proposed constitutional amendment which would place a student voting
member on the Board of Regents of each of the State's 4-year institutions, it would not
increase the size of the Board; instead, a voting student would replace an existing
pcrsition on the Board. The amendment will be submitted to the voters of the State in
November 1994 to become effective.
I

UNM's Debate Team

•

Two UNM students placed 1st and 2nd place at the Yale Invitational Tournament in which
150 colleges and universities participated. As a team, UNM was 21 st in this field of 150.
Andrea Roth placed 1st place in the individual speaking competition, arid her debating
partner, a Junior University Studies major, Robert Stone, took 2nd place.
Regent Melendres said Andrea Roth was one of the first Regents' Scholars. He added
that the UNM debate team is rated 1st in the Southwest.

*******
1993 LEGISLATIVE SESSION REPORT
- Regent Ramo suggested that it might be beneficial to start the tuition and salary policy
discussion with the legislative session report. On behalf of the University she thanked
Philip Larragoite, UNM legislative liaison, for his help during this extraordinarily difficult
session.

•

Vice President David Mc Kinney reiterated Regent Ramo's appreciation to Mr. Larragoite.
He referred the Regents to Tab C of the agenda book and said that higher education
continued to maintain its share of the State resources at 17.1 %. Regarding capital
improvement projects, Mr. Mc Kinney reported that the Governor vetoed the General
Obligation (G.O.) Bond Bill which contained projects that would not have gone to the

3
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voters until November 1994. The severance tax bond bill, which was signed, contains
money for the library, for computer hardware upgrade on the UNM campus, for the
stadium project and for capital projects at the branch campuses. The University. would
also receive' u'p to $2 million in severance tax funds for the repair of Popejoy Ha.II: if the
citizens of Albuquerque elect not to continue with the Performing Arts Center.

•

Regarding the main campus Instruction and General (I&G) appropriations, the
compensation increase was approximately 3.1 %. The Law School Library received
$100,000 for acquisitions. The Legislature took credit for a 5% increase in tuition (tuition
and fees of 3.7%). For the first time the Legislature added, within the I&G budget, funding
for some specific programs.
Philip Larragoite expressed his appreciation to the student lobbyists who worked very
diligently on behalf of the institution. He also discussed the cigarette tax bill which has
long term significance for the University. At present there are 3 cents from each pack of
cigarettes that are dedicated to the Medical School and to the Cancer Center for health
research. At present, there is a balance in the dedicated health research fund in
approximately $14 million, and this year the Legislature agreed to take the corpus of that
fund and transfer it to the University so that it will be under the University's investment
authority. In addition, the Legislature agreed to use cigarette tax money to continue
funding the ongoing operations of the Cancer Center and to construct an expansion of
the Cancer Center.

*******
1993-94 TUITION POLICY AND TUITION AND FEE RATES

•

Regent Ramo stated that both the Finance and Facilities Committee and the Student
Affairs Committee have had extensive discussions on tuition, salary and student
borrowing patterns and suggested that the administration describe the process which was
used to arrive at the recommendations.
Mr. Mc Kinney said that Professor of Mechanical Engineering, Maurice (Bud) Wildin,
chaired a budget committee of the Planning Council that began the budget process by
developing internal budget planning guidelines. In February, budget meetings were held
to hear the requests of the academic deans and the vice presidents in the non-academic
areas. The administration then developed alternative·allocation strategies and presented
them to the committee, which recommended an allocation plan to the Planning Council
that included assumptions about increases in tuition and fees, as well as the use of the
funds. The Planning Council then submitted the plan to the President's Council which
recommended it to the Regents' Finance & Facilities Committee.
Dr. Forbes addressed the process for tuition policy and rates. The Planning Council
assumed the responsibility this year for tuitioo.. policies from the Economic Impact Task
4
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Force and created a committee to, study tuitior} and make recommendations. The
Committee looked at a broad range of tuition policies, including ability to pay (proposed
by David Standridge, President of the Associated Students of UNM); discipline-based
tuition; greater differentials between lower division, upper division and graduate tuition;
and higher charges to incoming students. For various reasons, all of those policy
proposals were rejected, and the Committee decided instead to refine the policy of share
or indexing. The Committee proposed a share of 25 to 30 percent by undergraduate
students in the cost of their education. The Committee presented not only the policy but
also a range on tuition rates from 6 to 8 percent to the Planning Council. Dr. Forbes said
the Committee recommended continuation of the safety net, as well as a study next year
to see how tuition is impacting UNM's enrollment.
Regent Penny Rembe, Chair of the Student Affairs Committee, asked Dr. Forbes to report
on the Student Borrowing Patterns Report contained in the agenda. Following her report,
Regent Gallegos indicated his astonishment that $66 million is owed in principal by only
8100 presently enrolled students. He asked if statistics were available to compare this
group with general population of the same age. Dr. Forbes indicated that New Mexico
has a very low default rate, but she would check with the New Mexico Educational
Assistance Foundation regarding this information.

•

Regent Ramo suggested that the Regents needed to divide the tuition item into two
separate actions: first, the tuition policy and then the actual tuition and fee increase for
next year.
1. Tuition Policy
Regent Ramo moved for approval of the proposed tuition policy.
seconded by Regent Rembe.

The motion was

Regent Ramo stated that the Regents first adopted a tuition policy in 1988, and all of the
tuition increases since then have been within the guidelines. Dr. Forbes outlined the
major proposed changes: adding language to insure that current New Mexico economic
conditions of the consumer are considered in establishing tuition policy; defining the cost '
of education for UNM as the state appropriations for I&G and the student mandatory fees;
changing the share range from the current 20 to 30 percent to 25 to 30 percent,
narrowing the range of the share; setting a maximum increase of 1% per year in the
student share.
President Peck stated that the administration supports the recommendations of the
Planning Council and he encouraged the Regents to approve these policy changes. Mr.
Michael Horcasitas, President of the Graduate Student Association, stated his opposition
to the proposed change regarding the non-degree tuition. Mr. Mc Kinney explained that
the change would conform to CHE policies.

•
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Regent Gallegos expressed his concern about the adoption of the indexing principle. He
said the University is an organization that is very much akin to monopolies and utilities,
and the indexing proposal appears to be similar to what the utility industry went through
in the 1970's and 1980's. Indexing provides an automatic mechanical method for
determining price/revenue and does away with oversight. He said that essentially what
is being done is removing the human element. He favored a decision-making process
for the Regents which takes into consideration the revenue available each year, economic
conditions, judgments about efficiencies cost control. He stated that he cannot agree with
the indexing and feels that if it is adopted it would be apparent in a few years· that it was
a mistake.

•

Regent C. Gene Samberson said the Regents must have some kind of formula where
people can plan. He favored the indexing concept as a means of planning and of
controlling costs, and he emphasized the need for the Regents to look at costs and
reallocation. He said the Regents, for the past 2-3 years, have focused on reallocation
because of their concern about costs.
Regent Ramo indicated that she was in agreement with Regent Samberson's comments.
She said this is not really an indexing system, but rather an upper limit that is placed on
the Regents and the Administration in terms of what will happen in any given year
regarding tuition and share increases. The Regents will always examine whether costs
are being appropriately controlled.
David Standridge who said he supported the concept of a tuition policy, added that he
does not believe students are going to view the proposed policy as predictable, and that
most students probably don't know what student share is. He suggested that perhaps
it could be made simpler for the benefit of the students.

•

Professor Mary Harris, President of the Faculty Senate, stated that the Faculty Senate
Budget Committee was one of the first committees that came up with the idea of student
share. UNM's tuition is low compared with sister institutions, salaries for both faculty and
staff are low, and financial aid is relatively high. The Faculty Senate Budget Committee
felt share was a fair way of insuring that students can get the best affordable education,
that both the students and taxpayers each pay their fair share, and that there is enough
financial aid to insure that any student who wants to come to UNM and is qualified can
attend.
Regent Gallegos stated that his comments about indexing were not meant to suggest that
there should not be guidelines. However, he said when you begin to narrow those
guidelines down to almost a purely mathematical process, you take out the opportunity
for making judgments. His concern is that indexing will be used mathematically to come
up with how much revenue is needed because there is a certain cost.

6
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Regent Melendres informed the Regents that there has been a motion and a second on
the policy and asked for a vote.

Voice vote was taken and the vote was 5-1, with Regent Gallegos opposing.
Motion carried.
The tuition and fees policy is made part of these minutes as Exhibit A.
2. Tuition and Fee Rates
Regent Melendres then proceeded to the actual increase in tuition and fees.

President Peck said that the Planning Council recommended an increase in tuition and
fees in the range from 6 to 8 percent for resident undergraduates, and the Administration
favors the upper limit and recommends an increase of 8%. At Regent Ramo's request,
the President said that a reallocation report would be prepared in advance of the next
Regents' meeting for discussion at that time.

•

Mr. Mc Kinney summarized the proposed allocation of new funds as background for
considering the proposed tuition and fee rates. He explained that new funds for main
campus I&G consist of $5.862 million in state appropriations and $3.572 million from the
proposed 8% increase in tuition and fees. The allocation of new funds would include: 3
percent for scholarships as provided by the Legislature; utility cost increases; loss of
interest income (to offset the decline in interest rates); property/liability insurance; Drug
Free and ADA compliance with federally mandated programs; overall salary average
adjustment of 4% for faculty and staff; fixed· benefit increases; ERA mandated increase.
The allocation would also include funds for: general inflationary increases, for the first
time in several years, address the problem of increases in non-personnel costs of the
budget; increase in the access grant; added inflationary adjustments for selected
academic departments to address very serious problems in their support budgets;
academic and non-academic program improvements.
Provost Garcia addressed the academic needs. He stated that the University is at a
disadvantage when it comes to salaries, but in a worse situation when it comes to
supplies, materials and operating expenses. Depending upon the comparison group and
the particular college, UNM is at 70 to 80 percent of its peers with regard to our nonsalary expenses. Dr. Garcia gave his personal experiences as an example saying that
he spent approximately $2,000 last year providing himself with teaching materials and
research materials which could not be provided by this University. The Provost's Office

•
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considered only top three priorities requested by each of the academic units and used
a 5% cap; the result was about $3.5 million worth of needs. The $3.5 million has been
cut back to the $946,803 allocated for academic program improvements. This money will
be used primarily for supplies and materials although there are some new programs·
initiatives and a few additional faculty.

•

Regent Ramo moved the adoption of the tuition and fee rates recommended by the
Finance and Facilities Committee, plus a slight modification requested by the Los Alamos
Branch. Regent Rembe, chair of the Student Affairs Committee, seconded the motion
and said the two regents attending the Student Affairs Committee had voted to
, recommend the 8% increase.
Regent Gallegos inquired about the current role of the UNM Foundation in raising private
funds to meet those needs that cannot be met by state funds. Provost Garcia responded
that private dollars are used primarily for special projects, hiring distinguished professors
and scholarships. Regent Gallegos said that the purpose of his question was to try to
round out the picture in terms of other sources of funds that are available for all of the
things that are needed at the University. Regent Rembe stated she found it appalling that
people have to pay for their own copies and suggested that there has to be a way to do
something about this. Professor Harris stated that she wanted to reinforce Provost
Garcia's point and said that almost every faculty member here spends personal money'
to be able to do their jobs. Regent Ramo requested that within the next two months the
Administration put together a proposal discussing very specifically deficiencies in these
non-salary areas and how they might be funded over a 5-year period through private
funds, additional legislative appropriations and internal reallocation.

Voice vote was taken on the proposed tuition and fee increases, and board
members unanimously approved.

:.

•

Motion carried.
. i

The 1993-94 Tuition and Fee Rates are made a part of these minutes as Exhibit B.

*******
1993-94 FACULTV AND STAFF SALARY ADJUSTMENTS POLICY
Regent Ramo moved the approval of the 1993-94 faculty and staff salary adjustments
policy and Regent Gallegos seconded the motion.
Vice President Mc Kinney indicated that the average 4% salary increase recommendation
was arrived at after considerable meshing of the trade-offs that were discussed in
connection with the allocation of new funds. It is proposed that within the 4% allocated
for staff salaries, special attention be given to those at $20,000 or less, which is roughly
8
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65% of staff, and that they receive! fixed dollar allocation of $865. Vice President Mc
Kinney explained that it is the intent that the 4%, other than the stipulation for lower paid
staff, be allocated on merit.
Donald Burge, President of the Staff Council pointed out that reference is made in the
proposed policy to 1992-93 salary averages; he suggested that the wording be changed
to refer to the 1992-93 ending salary of $20,000 or less, which is really the intent. Regent
Ramo and Regent Gallegos agreed to amend their motion. .
Voice vote was taken on the average 4% increase and board members unanimously
approved.
Motion carried.
The 1993-94 Faculty and Staff Salary Adjustments Policy is as follows:

e,

Faculty:

Allocate sufficient funds to average a 4.0% increase to be used for
merit adjustments and correction of salary discrepancies based on
market or other needs.

Staff:

Allocate sufficient funds in the aggregate to average 4.0% increase
with the distribution based on a fixed dollar assignment to all full-time
staff with 1992-93 ending salary of $20,000 or less, and the salary
adjustment of staff above $20,000 based on merit. 'Individual salary
adjustment for those staff members within the bargaining unit will be
subject to the collective bargaining negotiations.

*******
REGENTS' UNIVERSITY BUSINESS ACTIVITIES POliCY

Vice President Mc Kinney explained that the proposed University Business Activities Policy
places restrictions on University business activities as they interface with the private sector
and is supplemented by a more detailed administrative policy.
Regent Ramo moved approval of the Regents' policy. The motion was seconded by
Regent Gallegos.
In response to a question from Regent Barbara Brazil, Vice President Mc Kinney
explained that the concern is that the institution not compete in the private sector solely
because the business activity is a revenue source--it has to relate to the institutional
teaching, research and service mission.

•
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Voice vote was taken on adopting the Board of Regents' Policy on Business Activities and
board members unanimously approved.

•
\.

Motion carried.
The Regents' University Business Activities Policy is made a part of these minutes as
Exhibit C.

*******
UNM TECHNOLOGY DEVELOPMENT CORPORATION ARTICLES OF INCORPORATION

At Regent Ramo's request, Vice Presiqent Mc Kinney explained that the UNM Technology
Development Corporation would be an entity through which the University can pass
intellectual property and develop commercial value with some benefit coming back into
the institution. Vice President Mc Kinney said if the Board approves the Articles, they will
be filed and then the Board of Regents will meet and establish itself as the first Board of
Directors and begin the process of creating the permanent Board.
Regent Ramo moved the adoption of the Articles of Incorporation and the Bylaws. After
some discussion, it was determined that only the Articles of Incorporation should be
approved at this time. Regent Ramo amended her motion, and Regent Gallegos
seconded it.

.

Voice vote was taken and board members unanimously approved.
.

Motion carried.

•

The UNM Technology Development Corporation Articles of Incorporation are made a part
of these minutes as Exhibit D.

*******
CONSTRUCTION PROJECT: SEVILLETA FIELD RESEARCH STATION, PHASE II

Regent Ramo moved the approval of the Sevilleta Field Research Station.
Gallegos seconded the motion.

Regent

Vice President Mc Kinney explained that the project is completely funded by a National
Science Foundation Grant.
Voice vote was taken and board members unanimously approved.
Motion carried.

10
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*******
SURPLUS PROPERTY SALE

Regent Ramo moved the sale of the surplus property. The motion was seconded by
Regent Gallegos.
Regent Melendres mentioned that Vice President Mc Kinney will continue to look at ways
to increase the revenue from surplus property.
Voice vote was taken and board members unanimously approved.
Motion carried.
The list of surplus property is made a part of these minutes as Exhibit E.

*******
UNM LOBO CLUB By-LAws

•

Vice President Mc Kinney explained that in accordance with the Lobo Club Operating
Agreement,· previously approved by the Regents, the By-laws, including any future
amendments, are to be approved by the Regents. In the review of the By-laws, the
Administration raised some questions regarding how membership is managed by the
Club. It is the intent of the Lobo Club Board to initiate a thorough review of the By-laws
including the issue of membership. However, approval of the current By-laws is needed
so the general conditions of the Operating Agreement can be implemented. Revisions
to the By-laws will be brought to the Regents as the Lobo Club task group and Athletic
Department administration complete the By-laws review. The Finance and Facilities
Committee has recommended approval of the By-laws with the stipulation that the
membership definition issue be reviewed with the next year.
Regent Ramo moved that the Regents approve the By-laws with the understanding that
within one year the membership issue will be revisited. The motion was seconded by
Regent Rembe.
Voice vote was taken and board members unanimously approved.
Motion carried.
The By-Laws are made a part of these minutes as Exhibit F.

*******

•
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UNM PRESS WAREHOUSE LEASE AGREEMENT
Vice President Mc Kinney explained that the UNM Press has significant warehouse needs
for its book distribution activity. The University decided to look into the construction of
a warehouse at the University Business Park and to do this through the private sector as
opposed to the University constructing it. The Regents previously agreed to proceed with
negotiation for development of the Press warehouse. The negotiations have continued.
and there is now an outline of the specific terms of the proposed lease.

•

Regent Ramo moved that the Regents approve the Lease Agreement to build a
warehouse facility for UNM Press at the University Business Park in accordance with the
terms that are set out in the Executive Summary of the leases that were previously
distributed to the Regents.
She pointed out that the University has the ability to buy the warehouse back and also
that it is a very good general purpose office warehouse facility. In response to a question
by Regent Gallegos, Mr. Mc Kinney said UNM will cover the costs of any change order
specifically related to the imposition of the State prevailing wage rates only up to $75,000
and anything that might be incurred above that will be the responsibility of the developer.
Regent Gallegos seconded the motion.

•

. Voice vote was taken and board members unanimously approved.
Motion carried..

\

The lease agreement is made a part of these minutes as Exhibit G.

*******
OPERATING BUDGETS REVISIONS

The Regents, when approving the 1992-93 operating and capital budget plans of the
various units of the University last June, set maximum expenditure levels. Those
operating budget plans were prepared last spring based on best estimates of revenues
and expenditures that would materialize during 1992-93. Subsequently, the University's
level of activities, research, public service, etc., has grown beyond the levels initially
projected. Also, those initial budget plans did not include authorization to expend any
carryover fund balances since such balances are not determined until the accounting
records for the previous year are officially closed in August. The budget revisions include
authorization to expend funds for activities that have exceeded initial projections and to
<utilize some carry-forward balances for one-time type expenditures.
Regent Ramo moved approval of the operating budgets revisions.

The motion was

seconded by Regent Gallegos.

12
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Voice vote was taken and board members unanimously approved.
Motion carried.
The Operating Budgets Revisions are made a part of these minutes as Exhibit H.

*******
QUASI-ENDOWMENT FUND ESTABLISHMENT

Vice President Mc Kinney explained that there are certain endowments, such as the one
being requested by the Medical School, which the Regents have the authority to create.
At any point in time, the Medical School could come back to the Regents with different
needs for the corpus, and the Regents could effect a change. He explained that with a
quasi-endowment, the Regents can change the nature of the corpus, as opposed to
regular endowments received by external donors and not subject to Regents' action.
Regent Ramo moved the establishment of the Reva S. Skelton Quasi-Endowment Fund.
Regent Gallegos seconded the motion.
Voice vote was taken and board members unanimously approved.

•

-'

Motion carried.
The Proposal for, the Quasi-Endowment Fund Establishment is made a part of these
minutes as Exhibit I.

*******
[Regent Ramo was not present for the remainder of the meeting.]

*******
REVISION OF SECTION

•

B OF THE FACULTV HANDBOOK

Professor Lynette Cofer, Chair of the Academic Freedom and Tenure Committee, briefed
the Regents on the AF&T Committee draft revision of Section B of the Faculty Handbook,
which is now being considered by the Faculty. Professor Cofer pointed out that this
revision only deals with the section on academic freedom and tenure. On April 2, the
document was distributed to the entire faculty for a comment period until April 28. Then
a ballot will be sent out to all voting members of the faculty for a vote on the changes,
with ballots due back by May 5 of this year. If the faculty vote is favorable, it will then be
presented to the Regents.

13
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Regent Gallegos indicated that the Regents have some very serious questions both as
to form and substance of the draft.· He said it might be advisable for the Regents and the
Committee to try to work through the draft and attempt to reconcile differences before it
is presented to the faculty. Professor Cofer said that this document came forward with·
Regent Siegfried Hecker's approval and said that he felt comfortable enough with this
draft to present it to faculty. The feeling of the AF&T Committee was that each year that
passes without updating, the Handbook becomes more and more dangerous. She stated
that the Provost's Office has started to issue guidelines, which were very much in
demand, because the Handbook didn't deal with the level of detail that administrators
needed. However, the Handbook is the only legal-binding contract, according to
Professor Cofer and there may be challenges to procedures in the guidelines but not in
the Handbook.

•
-

Regent Gallegos asked Professor Cofer if it was her intent then to submit the revision to
the faculty rather than try to reconcile the draft. Professor Cofer replied that she felt the
AF&T Committee had narrowed down the issues which Provost Paul Risser identified
before he left and those issues were subsequently discussed with Regent Hecker, who
reviewed the entire document with great care, and she understood that to be an
indication that the AF&T was quite close on this.
Regent Samberson suggested that perhaps there may be some misreading of the
situation. The Academic Affairs Committee received the document on the Friday before
the Committee met on March 8, and although the AF&T Committee made its presentation
to the Committee, there wasn't much opportunity for the Regents to see and digest it. The
Academic Affairs Committee has not met since the March 8 meeting. He said there were
numerous areas in the document that he could not support, and if the Regents' vote on
approval were taken at this time, he would vote against it.

•

Regent Melendres stated that he believes there are some very fundamental issues that
need to be addressed.
Regent Gallegos emphasized that the Regents are very diplomatically trying to provide
Professor Cofer and the AF&T Committee some sense for the problem this draft has at
this time. It would be a healthier approach and a better use of everybody's time to try
and have some communication between the Regents and the AF&T Committee before
sending this out to the faculty, although he indicated that it is her prerogative to do so if
she insists on doing so.
Regent Melendres clarified to Professor Cofer that the Regents honor their committee
system in order to be effective within the Regent structure. The appropriate methodology
is for this to go to the Academic Affairs Committee, hopefully at its May meeting. He
added that individual comments of the Regents need to be considered by the Academic
Affairs Committee.

14
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Regent Samberson asked why the current document is completely different from the one
the Academic Affairs Committee received last year. Professor Cofer explained that the
document that was being worked with last year was put together by a committee
appointed by the Provost to consider essentially all faculty issues in the Handbook. The
AF&T Committee did not work from that document because, according to the
Constitution, the AF&T Committee is only supposed to bring forward recommendations
to the faculty concerning academic tenure and freedom policy and because the AF&T
Committee disagreed with some of the basic principles in the tenure sections of the other
document. Professor Cofer said !t)e A!1~:r; Committee has tried to insert the procedural
changes that everyone agrees need to' be made, and in addition, make a couple of
revisions per Regent Hecker's suggestions. She said the way the Constitution is set up
no one group can go in and change the whole Handbook because it's divided up and
different groups have different responsibilities for it.
Regent Melendres stated that Academic Affairs Committee needs to look at a Handbook
that works as a unit, taking into account what AF&T suggests. He indicated that he is not
interested in approving one section at a time. He also said that it was his hope that this
item would be on the Academic Affairs Committee agenda for additional discussion in
May.

*******

'.

CONTRACTS, RESIGNATIONS, RETIREMENTS AND LEAVES

Regent Samberson noted that the contracts, resignations, retirements and leaves printed
in the agenda had been processed and were presented for information only.
The Contracts, Resignations, Retirements and Leaves are made a part of these minutes
as Exhibit J.

*******
There being no further business to come before the Board, the meeting adjourned at 1:45
p.m.

APPROVED:

.~f).~
President
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RECOMMENDATION FOR TUmON AND FEE POLICY
AND CHANGE IN RATES FOR 1993-94

Recommended Action
The University Administration recommends:
1.

The approval of the enclosed revised Regents Tuition and Fee Policy statement
(Attachment A); and

2.

The change in Tuition and Fee rates, including Dissertation fee rates, as shown in
the attached schedule (Attachment B); and

3.

The change in non-degree tuition and fee assessments to clarify that a non-degree
student who does not have a bachelor's degree will pay undergraduate tuition and
fee rates, and that a non-degree student with a bachelor's degree will pay the
graduate tuition and fee rates.

Explanation of Recommendation
•

Policy Revision
At the request of the Regents' Student Affairs Committee, the University Planning Council
appointed a subcommittee to review the previously adopted Regents' Policy on Tuition and Fee
Rates. After nearly a year's discussion by the subcommittee, composed offaculty, staff, students,
and administration, the enclosed policy revision was developed and adopted by the Planning
Council.
The proposed policy does not change the basic policy statement framework that the Regents
adopted several years ago. However, it does refine and make more explicit the policy objectives
and defines the criteria to be used. (See further discussion ofthe policy in Attachment A.) The
revised policy statement is the basis for the proposed changes in tuition and fee rates for 1993-94.

•

The significant element of the proposed policy revision is that the future focus of setting annual
tuition and fee rate will be on the "appropriate" share of the cost of education to be borne by the
students, rather than on an annual ad hoc basis focused on how much is needed. The tradition of
public higher education is that the public as a beneficiary of an educated population carries the
major burden of the costs of education in order to assure access. At the same time, the direct
beneficiary-the student-has also been expected to carry some portion of the burden. The policy
statement suggests that this share should be between 25% and 30%. Furthermore, the policy
suggests that any annual changes in tuition and fee rates for the undergraduate full-time resident
student to address changes in share should not be more than enough to change the proportionate
share by 1%. In 1993-94, this is equivalent to slightly over 4% change in the tuition and fee rate.

1
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Tuition and Fee Rate Changes·
The recommended increase of 8% in the undergraduate full-time resident tuition and fee rate is
based on two factors: (l) The annual adjustment based on the average of change in three indices,
and (2) the increase in proportion of the cost ofeducation paid by parents/students of 1%
(equivalent to a 4% increase in tuition and fee rates). The three indices, the same as used in
recent years and defined in the proposal policy, are the High Education Price Index (lIEPI)
change, the New Mexico per capita income change, and changes in the Main Campus I&G
appropriation, plus fee revenue per student FTE. The 75%-125% range ofthe average change of
the three indices was from 2.6% to 4.4%. The University Planning Council recommended an
increase in tuition and fee rate for undergraduate, resident, full-time students ofbetween 6% and
8% based on a combination of adjustments for inflation (average of indices change) and an
increase for adjustment of the share of the cost ofeducation paid by students. The University
Administration recommends the increase of 8% (see Attachment B). Optional tuition and fee rate
changes at 6% and at 7% are also provided in Attachment C.
Attached is some additional information regarding tuition and fee rates:
1.

Chart showing historic proportionate share ofthe cost of education paid by
students, Attachment D.

2.

Historic changes in undergraduate tuition and fee rates, Attachment E.

3.

Comparison ofUNM tuition and fee rates with peer institutions, Attachment F.

4.

Chart of changes in tuition and fee rate with New Mexico per capita income
changes, Attachment G.

5.

Summary of revenue generated by changes in tuition, Attachment H.

6.

Branch Campus historic changes in tuition and fees, Attachment 1.

7.

Student Fee Revenue Allocations, Attachment 1.

•

Dissertation Fees
Attachment B outlines the proposed changes in dissertation fee rates for the next year. During
1993-94 the policy with respect to dissertation fees will be reviewed. These fee rates were not
changed for many years. In 1992-93, they were increased to $190 from $165. These rates are
assessed to graduate students who enroll for dissertation credit. Enrollment in any other course
work requires the payment of the regular tuition and fee rate.

2
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Non-degree Tuition and Fee Rates
The proposed change in who pays what tuition and fee rate, in the case of non-degree enrollees,
corrects a discrepancy that has existed between how the University has assessed rates to nondegree enrollees and how the CHE has computed the tuition credit as an offsetting revenue. The
University has charged all non-degree students the undergraduate rate irrespective of the status of
the student. CHE has followed the proposed policy of assuming non-degree enrollees who have a
degree, as graduate enrollees and thus, computed a higher offsetting tuition revenue than UNM
was collecting. The proposed policy corrects this discrepancy.
'\

,1;;

~_J;

}

i .: {"; : "

l. .l',! ~ ~ ~.: '

f

•

3

ooonB7
,

1.

Assumptions
Retention of Revenue
Financial Aid
Good Faith

•

Objectives

2.1.
2.2.
2.3.
2.4.
2.5.
2.6.

2.7.
3.

TUITION AND FEES POLICY
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1.1.
1.2.
1.3.
2.

ATTACHMENT A

Understandable Policy
Predictability
Shared Cost
Curriculum Choices
Consistency with University Goals
Sensitivity to Trends
Sensitivity to Economic Conditions

Guidelines

3.1.
3.2.
3.3.
3.4.

General
Definitions
Annual Change in Tuition and Fees Rates
Financial Aid

•

•
'-I-

TUITION AND FEES POLICY

•

1.

2.

•
3.

Assumptions

1.1.

That the State legislature will not take credit for the additional revenues generated by
any increase in tuition.

1.2.

That need based financial assistance will be avail<ible to dampen the effects of any
increase in tuition and fees thereby assuring access to the University for all qualified
students regardless of economic capability.

1.3.

These guidelines are established by the Board of Regents in good faith and are subject
to change in the event of unforeseen fluctuations in funding requirements, including
major changes in the level of state general fund appropriations for higher education.

Objectives
2.1.

To provide a rationale which is understandable to the public for the University's tuition
decisions.

2.2.

To provide predictability and consistency with respect to tuition as a guide to students
and their families in their financial planning for attendance at UNM in a timely manner.

2.3•

To assure that students and the state continue to share the cost of education at UNM
and to do so on the basis of planned and known proportions..

2.4.

To encourage students to make curriculum choices on the basis of academic interests
rather than financial concerns.

2.5.

To insure that tuition and fee decisions are consistent with the goals and objectives of
the University of New Mexico.

2.6.

To be sensitive to relevant national and regional tuition and policy trends.

2.7.

To insure that current New Mexico economic conditions of the consumer are considered
in establishing tuition policy.

Guidelines
3.1.

,
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General

Several factors are considered in setting annual tuition and fee rates. These factors include access
issues, levels of state appropriations, availability of need based financial aid, charges at peer and regional
institutions, national trends, economic factors, recognition of the social benefits of higher education, and
parameters defined in these guidelines.

0000893 •2•

Definitions
Cost of Education

; y~.2.1.

•

The cost of education is defined herein as State Appropriated Instructional and General Budgeted
Expenditures, plus mandatory student fee revenue outside the I and G category, per FrE student.
State Appropriated I and G Budgeted Expenditures, plus
Mandatory Student Fee Revenue Outside I and G
Total Annual FfE Students
3.2.2.

=

Cost of Education

Indexing

Tuition indexing is the practice of setting tuition rates or tuition revenue contributions at a rate
that is proportional to the cost of education.
3.2.3.

Student Share

Student share is the proportion of the cost of education which is paid by the undergraduate student
through tuition and fees.
Resident Undergraduate
Tuition and Fees
Cost of Education
3.3.

=

Student Share

Annual Change in Tuition and Fees Rates
3.3.1.

Full-Time Resident Undergraduate Rates

The annual increase in full-time resident undergraduate tuition and fees rates will be based on:
•

•

The average of changes in three indices: Higher Education Price Index (HEPI), Per Capita
Income for New Mexico, and State Appropriation in Instructional and General Funds per
FIE student
AND

•

Change based on adjustment of student share

The total increaSe in the full-time resident undergraduate tuition and fees rate will not exceed 10%
per year nor 50% over any consecutive five year period. The student share proportion will
normally be not less than 25% and not greater than 30% of the cost of education. The annual
increase in full-time resident undergraduate tuition and fees for adjustment of student share will
not exceed one percentage point change in student share proportion.
3.3.2.

Full-Time Non-Resident Undergraduate Rates

Full-time non-resident undergraduate tuition and fees rates will be equal to 100% of the cost of
education. The total annual increase in full-time non-resident undergraduate tuition and fees will
not exceed 10%.

6

•

3.3.3.

Full-Time Graduate and Professional Rates

Full-time resident graduate tuition and fees will be equfll to 110% of full-time resident
undergraduate tuition and fees. Full-time non-resident graduate tuition and fees will be equal to
103% of full-time non-resident undergraduate tuition and fees.
Medical and Law student tuition and fees rates will be adjusted annually taking into consideration
the different costs of education for these professional programs.
Resident dissertation tuition per semester will be a flat rate adjusted annually, taking into
consideration the costs of graduate education.
Non-resident dissertation tuition per semester for up to 6 credit hours will be the resident flat rate;
dissertation tuition per semester exceeding 6 hours (7 or more hours) will be equal to the flat rate
plus the non-resident graduate rate for each credit hour in excess of 6 hours.
3.3.4.

Non-Degree Status Rates

Non-degree tuition and fees rates will be equal to undergraduate rates, respective to residency
status, for a student who has not earned a baccalaureate or higher degree.

•

Non-degree tuition and fees rates will be equal to graduate rates, respective to residency status,
for a student who has a baccalaureate or higher degree.

3.4.

Financial Aid

The Regents will continue to seek student financial aid funds from v~lfious sources to assist students and
families who are not able to afford increases in the cost of education.

,
7

Examples of Calculations for Cost of Education and Student Share
Cost of Education

1992-93 State Appropriated I and G Budgeted Expenditures
plus mandatory Student Fee Revenue outside I & G

FfE students

$138,860,230

S138,860,230

•

19,199

=

$7,233 Cost of Education

19,199

Student Share
Resident Undergraduate Tuition and Fees

$1,656

Cost of Education

$7,233

S1.656

=

229% Student Share

•

$7,233

8
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TUITION POLICY PROPOSAL

The University of New Mexico Planning Council has undertaken
a review of current tuition policy with the goal of establishing a
long term tuition policy. After examining a number of policies and
approaches to setting tuition, the Council has decided to recommend
adoption of a tuition pOlicy based on indexing/share.
"Tuition'ihdexing is the practice of setting student tuition
rates or'-'t.uition revenue contributions at a rate that is
proportional to the cost of education/instruction", according to a
University of Montana report on tuition policies.
The stated
reason for adopting this form of tuition setting policy is that
citizens of the state and students share the cost and benefits of
education. The share, depending on definition, is usually highest
at the University level, then the college level and the lowest at
the community college.

•

The other policies studied and considered by the Planning
Council included:
the concept of charging higher tuition to
incoming new students; charging differential tuition based on the
cost of specific disciplines; charging a differential based on
lower
division
and
upper
division
status;
and
charging
substantially increased tuition to graduate students. The Planning
Council Tuition SubCommittee studied each of these proposals and
determined that the share concept was the most appropriate for the
University of New Mexico.
pUblicly supported higher education in the united states has
maintained relatively low tuition and share/index for citizens at
all institutional levels. Some states have adopted explicit pUblic
pOlicy that fixes the index/share of the cost of education that is
to be supported by parents and students.
Generally the range of
share percentage is 15 - 35 percent, depending on institutional and
state policy.
In recent years, as demands on pUblic funds for
other state services such as health care and corrections have
grown, public support for higher education has declined as a
percentage of states' total budgets. States and universities have
turned to increased tuition or fees to offset the shortfall in
public support. However, the share that parents and students pay
today for pUblic higher education is still below 35 percent.

•

In New Mexico, public support for higher education has not
declined as precipitously as it has in many other states.
The
share of the state bUdget for higher education continues to be
about 17%. Up to now, the general economic growth of the state has
helped to sustain the support for higher education in spite of the
severe demands for funds for health care, corrections, pUblic
schools, and other state supported services. It is important for
New Mexico to continue its commitment to higher education rather

II

than relying more heavily on tuition in order to reduce state
support. A tuition policy must be based on an assured partnership
between the University and the state of New Mexico.

•

Under the direction of the Regents, the University of New
Mexico is seeking a tuition policy that will enable it to achieve
certain goals such as assuring access to higher education, and
providing some degree of consistency and predictability to the
annual decision-making process of setting tuition and fee rates.
Such goals can be approached in a tuition policy by balancing
issues of access, financial aid and cost control.
The issues of access and financial aid can be approached in
the following ways: through high tuition/high financial aid as
proposed by Thomas P. Wallace, President of Illinois State
University; through low tuition as proposed by Darryl G. Greer,
Executive Director of the New Jersey state College Governing Boards
Association; and through a share/ index approach that differentiates
tuition by institutional mission as proposed by James R. Mingle
Executive Director of state Higher Education Executive Officers.~
The Planning Council recommends the third approach, in which
tuition is maintained at a share of 25-30 percent for students, (a
range which is commonly used among research universities) and
financial aid from federal, state and institutional sources
provides for access.
The issue of controlling costs has been recognized by the
Regents of the University in their program of reallocation, in
which the institution redirects internal funds to enhance some
,programs while changing or eliminating others.
In addition, the
Regents have stated that they will be reluctant to approve any new
programs unless reductions in other programs are identified.

•

James R. Mingle observes that, "Some states have attempted to
establish guidelines to govern the setting of tuition, for example,
at one-third of costs.
But in recent years, these policies have
been set aside or ignored in the face of state cutbacks." 2
In a recent article, Viehland, Kaufman, and Krauth wrote that,
. "Indexing insures that a fixed portion of cost increases will be
covered from student sources.
This appeals to a number of
constituencies. Legislators may like the fact that a formula for
setting tuition passes along a specified portion of annual cost
increases to the student.
The attraction for educators is that
increases in tuition revenue are gradual and planned rather than
sudden and in response to short-term revenue shortfalls.,,3
The state of New Mexico has continued a high standing in
support of education in the face of low standing in per capita
income. The current policy proposes a partnership with the state,

•
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where students would pay between 25 and 30 percent of the cost of
education and fees.
In the proposed tuition policy, controls are
placed in the percentage increase each year, and a "safety net"
fund is recommended for continuation.

NOTES:
1. Thomas P. Wallace, Darryl G. Greer, and James R. Mengle
"Tuition and Finance Issues for Public Institutions", Association
of Governing Boards of Universities and Colleges. 1992 16 pages.
2.

•

Ibid p.12

3•
Dennis W. Vlehland, Norman S. Kaufman, and Barbara M.
Krauth. "Indexing Tuition to Cost of Education: The Impact on
Students and Institutions", Research in Higher Education Vol. 17,
No.4, 1982. p. 336.
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EXECUTIVE SUMMARY
DEVELOPMENT AND RATIONALE OF A TUITION AND FEES POLICY
PLANNING COUNCIL'S TUmON SUBCOMMITfEE

Less than a decade ago, the responsibility for setting tuition rates was passed from the State Legislature to
the University Regents. The Faculty Senate Budget Committee, the University Budget Committee, the
Office of Planning and Policy Studies, and the Planning Council have all addressed the need to develop a
long-term tuition policy. The Planning Council established a Tuition Subcommittee to analyze this issue and
develop a policy.
The subcommittee examined tuition policies and practices at peer and similar institutions nationally; various
analyses of tuition issues, policies, and trends; and factors affecting tuition and fees increases. An assessment
was made of various pricing methods, including methods of indexing tuition to the cost of education, using
alternative cost bases; various formula methods for incremental pricing; and differential tuition rates by class
level and discipline. An analysis of such differential tuition rates by course level concluded that "the
problems associated with this plan far outweigh any advantages such a plan would bring."
The outcome of this examination and assessment process is the attached tuition and fees policy, which bases
undergraduate tuition rates on the concept of students' share. A policy which expresses tuition as the
students' share of the cost of education indexes tuition and fees rates to the cost of education per FIE
student.. Such a policy assures greater predictability by providing that increases in tuition rates are planned •
rather than in response to short-term revenue shortfalls.
When 1992-93 resident undergraduate tuition and fees are indexed to a corresponding cost base comprised
of I&G formula yield plus fees outside I&G, per FfE student, the students' share is 22.9%
This policy establishes resident graduate tuition rate and fees rates at 110% of resident undergraduate rates.
This differential rate recognizes the higher cost of education associated with graduate programs. For the
same reason, differential tuition rates are also recommended for professional programs.

This tuition and fees policy recognizes that a variety of factors must be considered in setting tuition rates.
Fixed limitations on annual increases in tuition and fees rates are established. The policy provides for a
limitation on increases on an annual basis.
This tuition and fees policy recognizes that institutional policy must be sensitive to access issues and must
provide that increases in tuition rates not reduce access for low income and disadvantaged students. It is
recognized that higher tuition and fees will result in higher demand for financial aid.
The subcommittee appreciates the contributions of Richard H. Cady of the Office of Planning and Policy
Studies, Jim Wiegmann, University Budget Director, and the work of Professor Dodd Bogart and the Faculty
Senate Budget Committee on tuition and fees.

•
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ATTACHMENT B
RECOMMENDED CHANGES IN TUITION AND FEES
FY 1993-94

Tuition

Fee

CHANGE

PROPOSED

CURRENT
Total

Tuition

Fee

Total

Dollar

%

Undergraduate:'
Resident, PT
Resident, FT
Nonresident, PT 7-11 Hrs
Nonresident, FT

51.50
1,236.00
227.50
5,460.00

17.50
420.00
17.50
420.00

69.00
1,656.00
245.00
5,880.00

57.00
1,368.00
252.00
6,048.00

17.50
420.00
17.50
420.00

74.50
1,788.00
269.50
6,468.00

5.50
132.00
24.50
588.00

8.0%
8.0%
10.0%
10.0%

Graduate:
Resident, PT
Resident, FT
Nonresident, PT 7-11 Hrs
Nonresident, FT

58.25
1,394.00
234.50
5,624.00

18.00
436.00
18.00
436.00

76.25
1,830.00
252.50
6,060.00

64.00
1,532.00
259.50
6,224.00

18.00
436.00
18.00
436.00

82.00
1,968.00
277.50
6,660.00

5.75
138.00
25.00
600.00

7.5%
7.5%
9.9%
9.9%

Law:
Resident, PT
Resident, FT
Nonresident, PT 7-11 Hrs
.resident, FT

75.50
1,808.00
295.50
7,088.00

18.00
436.00
18.00
436.00

93.50
2,244.00
313.50
7,524.00

84.75
2,030.00
326.75
7,838.00

18.00
436.00
18.00
436.00

102.75
2,466.00
344.75
8,274.00

9.25
222.00
31.25
750.00

9.9%
9.9%
10.0%
10.0%

3,630.00
10,230.00

32.00
32.00

3,662.00 .
10,262.00

. 3,990.00
11,500.00

32.00
32.00

4,022.00
11,532.00

360.00
1,270.00

9.8%
12.4%

UNM-Gallup Branch:
Resident, PT
Resident, FT
Nonresident, PT
Nonresident, FT

25.00
600.00
63.00
1,512.00

1.00
24.00
1.00
24.00

26.00
624.00
64.00
1,536.00

25.00
600.00
63.00
1,512.00

1.00
24.00
1.00
24.00

26.00
624.00
64.00
1,536.00

0.00
0.00
0.00
0.00

0.0%
0.0%
0.0%
0.0%

UNM-Los Alamos Branch:
Resident, PT
Resident, FT
Nonresident, PT
Nonresident, FT

23.00
552.00
66.00
1,584.00

1.00
24.00
1.00
24.00

24.00
576.00
67.00
1,608.00

24.00
576.00
69.00
1,656.00

1.00
24.00
1.00
24.00

25.00
600.00
70.00
1,680.00

1.00
24.00
3.00
72.00

4.2%
4.2%
4.5%
4.5%

UNM-Valencia Branch:
Resident, PT
Resident, FT
Nonresident, PT
Nonresident, FT

23.00
552.00
66.00
1,584.00

2.00
48.00
2.00
48.00

25.00
600.00
68.00
1,632.00

25.00
600.00
66.00
1,584.00

2.00
48.00
2.00
48.00

27.00
648.00
68.00
1,632.00

2.00
48.00
0.00
0.00

8.0%
8.0%
0.0%
0.0%

218.00
28.00
218.00
28.00
Regular Graduate Rate

14.7%
14.7%

Medicine:
Resident, FT
Nonresident, FT

Dissertation Fee Rate:
.dent
~ unresident O-a Credit Hours
Nonresident above 6 Credit Hours

190.00
190.00
190.00

DISK 36
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6.0% INCREASE IN RESIDENT UNDERGRADUATE TUITION AND FEE RATE

O·
0:,
~.

TOTAL REVENUE: $2,949,309

C>"

0"
USING 6.0% INCREASE IN TUITION & FEE FOR RESIDENT UNDERGRADUATE
USING 10.0% INCREASE IN TUITION & FEE FOR NONRESIDENT UNDERGRADUATE
USING 110% OF RESIDENT UNDERGRADUATE TUITION AND FEE FOR RESIDENT GRADUATE
USING 103% OF NONRESIDENT UNDERGRADUATE TUITION AND FEE FOR NONRESIDENT GRADUATE
USING 10% INCREASE IN TUITION AND FEE FOR LAW
WITH 100% OF INCREASE GOING TO TUITION

TUITION
RATES

FEE
RATES

FY 92-93
TUITION/FEES

PROPOSED
INCREASE
TUITION/FEES

PROPOSED
TUITION
RATES

FEE
RATES

FY 93-94
PROPOSED
TUITION/
FEES

RESIDENT:
UNDERGRADUATE
GRADUATE
LAW

1,236.00
1,394.00
1,808.00

420.00
436.00
436.00

1,656.00
1,830.00
2,244.00

96.00
102.00
222.00

1,332.00
1,496.00
2,030.00

420.00
436.00
436.00

1,752.00
1,932.00
2,466.00

NONRESIDENT:
UNDERGRADUATE
GRADUATE
LAW

5,460.00
5,624.00
7,088.00

420.00
436.00
436.00

5,880.00
6,060.00
7,524.00

588.00
600.00
750.00

6,048.00
6,224.00
7,838.00

420.00
436.00
436.00

6,468.00
6,660.00
8,274.00

1194-6VJ

DISK 185

M.LEE

06-Apr-93

~
~
n

""-

tS'

r.

~

~

•

•

n

•

'.

7% INCREASE IN RESIDENT UNDERGRADU. TUITION AND FEE RATE
TOTAL REVENUE: $3,285,059
USING 7.0% INCREASE IN TUITION & FEE FOR RESIDENT UNDERGRADUATE
USING 10.0% INCREASE IN TUITION & FEE FOR NONRESIDENT UNDERGRADUATE
USING 110% OF RESIDENT UNDERGRADUATE TUITION AND FEE FOR RESIDENT GRADUATE
USING 103% OF NONRESIDENT UNDERGRADUATE TUITION AND FEE FOR NONRESIDENT GRADUATE
USING 10% INCREASE IN TUITION AND FEE FOR LAW
WITH 100% OF INCREASE GOING TO TUITION

TUITION
RATES

'FEE
RATES

FY 92-93
TUITION/FEES

PROPOSED
INCREASE
TUITIONIFEES

PROPOSED
TUITION
RATES

FEE
RATES

FY 93-94
PROPOSED
TUITION/
FEES

RESfDENT:
UNDERGRADUATE
GRADUATE
LAW

1,236.00
1,394.00
1,808.00

420.00
436.00
436.00

1,656.00
1,830.00
2,244.00

114.00
120.00
222.00

1,350.00
1,514.00
2,030.00

420.00
436.00
436.00

1,770.00
1,950.00
2,466.00

NONRESIDENT:
UNDERGRADUATE
GRADUATE
LAW

5,460.00
5,624.00
7,088.00

420.00
436.00
436.00

5,880.00
6,060.00
7,524.00

588.00
600.00
750.00

6,048.00
6,224.00
7,838.00

420.00
436.00
436.00

6,468.00
6,660.00
8,274.00

DISK 18S

,f94-7V"

M,LEE

r'''·

06-Apr-93
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UNIVERSITY OF NEW MEXICO

% SHARE PAID BY PARENT/STUDENT
1971-93
32%
30

t

28
lU

PROPOSED POLICY RANGE

~

26

CJ

ct

t-

z
lU

24

a:

22

CURRENT POLICY RANGE

1

0

lU
D.

20
18
16
14
1971

73

75

77

79

83

81

85

87

89

91

93

~

I-i

YEARS

f;

~

Resident, Full Time Undergraduate Tuition/Fees

.
Student

as a % of I & G State Appropriation per FTE

-....

00

•

I-i

t::l

•

.'

ATTACHMENT

E
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FY
1973
1974
1975
1976
1977
1978
1979
1980
1981
1982
1983
1984
1985
1986
1987
1988
1989
1990
1991
1992
1993

•

•

.

I .

University of New Mexico
Undergraduate Resident Full Time
Tuition and Fee Rates

TUITION
AND FEES
456
456
456
456
520
520
576
624
666
720
768
774
816
888
1,020
1,152
1,272
1,372
1,453
1,554
1,656

DOLLAR
CHANGE

%OF
CHANGE

0
0
0
0
$64
0
$56
$48
$42
$54
$48
$6
$42
$72
$132
$132
$120
$100
$81
$101
$102

0.0%
0.0%
0.0%
0.0%
14.0%
0.0%
10.8%
8.3%
6.7%
8.1%
6.7%
0.8%
5.4%
8.8%
14.9%
12.9%
10.4%
7.9%
5.9%
6.9%
6.6%

March 19, 1993

/1

A.LlAl,;tu'U:J.'l.l
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•

COMPARISON OF UNDERGRADUATE TUITION & FEE RATES
UNivi Ai-..iD SELECTED iNSTiTUTiONS (CHE ?EER GROU?j
PER FULL-TIME STUDENT PER YEAR

1992-93

INSTITUTION

1991-92

1992-93

RESIDENT

RESIDENT

% CHANGE

% CHANGE

··5~520:"

·5:~88O:>· .:>:.6~52°/o

1,783
1,798
1,838
1,898
1,904
2,104
2,188
2,228
2,274
2,540
2,721
2,8t2
2,843
3,890

1.89%
8.18%
6.12%
6.15%
3.25%
6.16%
7.68%
14.14%
4.41%
4.10%
4.73%
20.95%
5.85%
15.98%

4,845
5,340
4,468
5,152
5,084
5,619
4,972
6,470
6,148
10,236
7,008
6,348
6,716
9,564

4,974
5,970
4,718
5,498
5,268
6,075
5,368
7,192
6,345
11.,332
7,851
7,672
7,071
10,826

2,063

2,229

8.01%

6,207

6,784

75.3%

74.3%

88.9%

86.7%

1,554:···

1,656

1,750
1,662
1,732
1,788
1,844
1,982
2,032
1,952
2,178
2,440
2,598
2,325
2,686
3,354

GROUP AVERAGE EXCLUDING UNM
UNM AS % OF GROUP AVERAGE

U. of Oklahoma, Norman
U. of Kansas
U. of Arkansas, Fayetteville
U. of Tennessee, Knoxville
U. of Kentucky
U. of Utah
U. of Nebraska, Lincoln
U. of Iowa
U. of Washington
U. of Colorado, Boulder
U. of Oregon
U. of Missouri, Columbia
U. of South Carolina
U. of Virginia

RESIDENT RESIDENT

·6;560/0·······

13.18%
0.00%

<

NON-

5,385
6,996

1,245
1,590

Waf New Mexico:

1992-93

NON-

4,340
6,996

1,100
1,590

U. of Texas, Austin
U. of Arizona

1991-92

24.08%
0.00%

2.66%
11.80%
5.60%
6.72%
3.62%
8.12%
7.96%
11.1_
3.20
10.71%
12.03%
20.86%
5.29%
13.20%

9.30%

SOURCE: Chronicle of Higher Education 10/21/92

PeerTuit kw78

UNM Budget Office
30-oct-92
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Increases in Per Capita Income (New Mexico)
and Tuition and Fees at UNM

1800

17000

--+-

15000

....

0

1600

Tuition and Fees
Per Coplta Personal Incame

" ~ 11000
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1200

t!.

1000
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0

•

800

9000

~

f

0
0

0.,
lot

:II

0

5

•

.....;a

13000

2

C

1400

600

1

400

I

7000
5000

3000

200

'74

'n

'79

'81

'83

'85

'87

'89

'91

'93

nscal Year

Comment From 1981 through 1988 rates of increase for tuition
and fees did not keep up with rates of increase in per capita
income. From FV 1989 to FY 1993 rates of increase for tuition
and fees and per capita income were nearly the same.
The only period since 1974 during which growth in per
capita personal income "got ahead" of increases in tuition and
fees was between FV 1974 and FY 1979.
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UNIVERSITY OF NEW MEXICO
SIMULATION OF REVENUE GENERATED BY CHANGES IN TUITION

H

000108
FY 92-93
CURRENT
RATES

•·· · . . ········VAIuOUS··

FY92-93

BUDGETED
REVENUE

NEW
RATE

ADDED
REVENUE

FY92-93 . '
ESTIMATED
ACfUALS

NONRESIDENT:
Part-time (per hour)
1-6 Hrs. is at Resident Rates
Undergraduate
Fall

227.50

Spring

227.50

Subtotal

188.400
IOS,2oo

252.00

231.595

252.00

129.306

293.600

360.901

.:.::::::::::;:;:;

Graduate
Fall

234.50

240.700

259.50

Spring

234.50

206.300

259.50

Subtotal

447,000

<);~t~~:~;;::~:;::}:/;::::::·::

··...66,723·..
··········/··jI40;39S.·.

272.384

i>lOI~n8···

495.313

.<).

222.929

Law
Fall

295.50

o

326.75

o

Spring

295.50

o

326.75

o

Subtotal

o

o

Total

740.600

856.214

Full-time
Undergraduate

Fall

2.730.00

Spring

2.730.00

Subtotal

2.275.700
2,070.200

3.024.00
3.024.00

·•.· •·•·• • ••I.I .I:lilil :~ i ~;:.·
<; (~~622

4.345.900

2.522.741'1.
2.294.945
4.817.693

Graduate
Fall

2,812.00

Spring

2,812.00

Subtotal

343.400
299.600

3.112.00
3.112.00

643.000

Law
Fall
Spring

3.544.00
•

3.544.00

Subtotal

60.200
53.200
113.400

Total Nonresident

5,102.300

GRAND TOTALS

29.867,600

SUMMER

3.919.00
3.919.00

>'(111:910)

209.120

· •·•• )i)(213~516).

178.961
388.081

". ·c. 'i{tolG46)

)i;I~4~O

':\.151959 .

70.880

."'\"\3'4d39

62.541
133.421

. . . . ::·.·.·./•.ji1,245

5.339.196

.• •ij.~7i.~.·.

30.273.099

2,019.700

362.360

2.155.931

FALL

14.276.600

1.703.883

14.444,377

SPRING

13.571.300

1.506.357

13.672.791

29,867,600

3.572,600

30.273.099

DISK 18S

M.LEE

2$-Mar-93

tf94-8V$

•

UNIVERSITY OF NEW MEXICO
SIMULAnON OF REVENUE GENERATED BY CHANGES IN TUITION

•

FY 92-93
CURRENT
RATES

",FY 92-93

\·MJDGEtED
REVENUE

ATTACHMENT

VARIOUS"
NEW
RATE

ADDED
REVENUE

FY 92-93
ESTIMATED
ACTUALS

RESIDENT:
Part-time (per hour)
Undergraduate
Summer

51.50

679,400

57.00

693,552

Fall

51.50

2,024,100

57.00

2,273,461

Spring

51.50

1.908.500

57.00

2,115.709

Subtotal

4,612.000

5,082,722

Graduate
Summer

58.25

160.000

64.00

189,995

Fall

58.25

1,218.400

64.00

1,308,824

Spring

58.25

1,251,500

64.00

Subtotal

1,339,158
2,837,977

2.629.900

Law

•

Summer

75.50

Fall
Spring

10,400

84.75

8,003

75.50

6,800

84.75

75.50

28.000

84.75

5,210
21,477

Subtotal

45,200

34,690

Total

7,287,100

7,955,389

Full-time

Undergraduate
Summer'

309.00

835,500

342.00

967,428

Fall

618.00

7,156,200

684.00

6,913,883

Spring

618.00

6,921,600

684.00

6,721,556

Subtotal

14,913,300

14,602,867

Graduate
Summer
Fall

349.50
697.00

Spring

697.00

Subtotal

312,600
483,200
479,400

383.00
766.00
766.00

1,275,200

274,756
357,236
338.839
970,831

Law
Summer
Fall

453.00
904.00

Spring

904.00

Subtotal
Total Resident

21,800
279,500
247,800

507.50
1,015.00
1,015.00

22,197
279,036
247,370

549,100

548,603

16.737,600

16,122.301

•
Z3
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(Revised).

ATTACmlENT I

•

UNIVERSITY OF NEW MEXICO BRANCHES
YEARLY rumoN AND FEES
FY 84-85 TO FY 93-94 PROPOSED

GALLUP

GAllUP

%

RESIDENT
rumoN

FY 84-85
FY 85-86
FY 86-87
FY 87-88
FY 88-89
FY 89-90
FY 90-91
FY 91-92
FY 92-93
FY 93-94 Proposed

312
312
384
408
456
504
504
528
600
600

FEES
36
36
36
36
48
48
48
24
24
24

NONRESIDENT

TOTAL ,CHANGE

348
348
420
444

504
552
552
552
624
624

0.0%
20.7%
5.7%
13.5%
9.5%
0.0%
O.O°A»
13.0°A»
0.0%

rumoN

960
960
1,200
1,272
1,320
1,320
1,320
1,440
1,512
1,512

312
312
384
408
456
468
468
504
552
588

FY 84-85
FY 85-86
FY 88-87
FY 87-88
FY 88-89
FY 89-90
FY 90-91
FY 91-92
FY92-93
FY 93-94 Proposed

312
312
384
408
456
504
504
528
552
600

6
6
12
12
12
12
12
24
24
24

318
318
396
420
468
480
480
528
578
612

1,000
0.0%
24.5%
6.1%
11.4%
2.6%
0.0%
10.0%
9.1%
6.3%

960

1,200
1,272
1,320
1,320
1,320
1,440
1,584
1,656

BR-TUlT

TOTAL

36
36
36
36
48
48
48
24
24
24

996
996
1,236
1,308
1,368
1,368
1,368
1,464
1,536
1,536

6
6
12
12
12
12
12
24
24
24

1,006
966
1,212
1,284
1,332
1,332
1,332
1,464
1,608
1,680

VALENCIA

VALENCIA

6
6
24
24
24
36
36
36
48
48

FEES

LOS ALAMOS

LOS ALAMOS

FY 84-85
FY 85-86
FY 86-87
FY 87-88
FY 88-89
FY 89-90
FY 90-91
FY 91-92
FY 92-93
FY 93-94 Proposed

%

318
318
408
432
480
540
540
564
600
648

1,000
0.0%
28.3%
5.9%
11.1%
12.5%
0.0%
4.4%
8.4%
8.0%

960

1,200
1,272
1,320
1,320
1,320
1,320
1,584
1,584

6
6
24
24
24
36
36
36
48
48

1,006
966
1,224
1,296
1,344
1,356
1,356
1,356
1,632
1,632

CHANGE

disk 12s sludlee •
25-"'a,-93
m.lee
1982-83
ACTUAL

ACCOUNT #
1-00085-0450

Center for Academic

•

.NIVERSITY OF NEW MEXICO
<> .... DENT PEE REVENUE ALLOCATIONS

S~Pport

1983-84

1984-85

1985-86

ACTUAL

ACTUAL

ACTUAL

(CAPS)

1-00085-0450

Basic Skills
Teaching A,si'lance Resource Ctr (T ARC)

1-15005--0400

ASUNM/GSA Accounting

1-ISOIO-0450

ID Cards

1-ISOI5-045O

.

1986-87
ACTUAL

1987-88
ACTUAL
60,000

25.000

25,000

1988-89
ACTUAL
75,000

1989-90
ACTUAL
75,000

1~91

ACTUAL
75,000

1992-93

1991-92
ACTUAL

.1993-94
pROPOSED

BUOOET

85,000

.

96,000

96'000

6,070

•.•.•·.6,070

0

2,000

3,000

6,000

6,000

38.209

45,483

20,527

23.423

23,697

24,900

46,000

53,670

57,000

57.680 •.••••

43,414

23.107

29,059

29,400

27.400

28,000

29.400

27.000

30,000

20,000

20,000 .

Leisure Services

279,581

311,387

314,475

354,449

424.450

398.900

426,800

449,000

445.000

425,000

442,635

I-I S025--045O

Marching Band

84,180

90.504

97,495

111,600

116.064

141,058

148.100

161,100

150.000

75,060

70.000

1-15030-04SO

Popejoy Hall

161,348

106,400

132.192

162.800

169,312

172,000

180,600

190,000

190,000

1- 15040-04SO

Theatre Arts

..

7P'Offi
·20,000
~55.914

0

",,-

6,300

190,009
6,300:'.,

1-IS055--0450

Collegiate Singers
CheerleaderslMascots

2,600
\

1-15065-0450

Chaparrals

/

I-I S070-04SO

Cheerleaders/Chaparral Coach

1-15178-0450

ASUNM/GSA Budget Review Office

1-15305-0450

Child Care Center

1-15379-0450

Forensics

17,337

4,882
21,098

9.500
21,306

10,073
24.308

13.349

1-15473-04SO

Mulitcult Board for Rec/Ret
NM I'IRO

1-15870-04SO
0-67S03-4610
1-OOO85-04SO

libraI)' Acquisitions
libraI)' Acquisitions-Endowment
libraI)' Acquisitions

1-22205-04SO

KUNM

1-23416--04SO

Special Services

1-27536--0450

Wellnel8 Center/Ctr for Health Promotion

1-2814H)4SO
1-28145-04SO

Underrepresented Oraduate Stipends
Distinguished Students Scholarship

1-3OO8Q--{)4SO

Student Health Center

1,311.594

1.374,926

1.559.000

1,583.400

1-30 I SQ--{)4 SO

New Mexico Union
Athletics
Debt Service

486,900
563,045
2,7SO.395

486,900
566,272
2.666.556

521.000
590,530
2.295.885

533,000

Sub-Total

5,173.813

5,772.195

1-35OO1-04SO
7-72011-04SO

1-15OO5--04SO
1-1583S--04SO
1-15840-04SO

24,845

9,975
24,618

10,500
27,900

12,242

7,500

26.000

12,000

0·'

0

0
0
0

.. ,

12,300

1O,7SO

0

O·

11.202

9,652

0

0

4,498

1-15S05--04SO

Agora Faculty Advisor

9,975

4,598

0

0

0

3.150

0

0

.0

0

14.000

33,000

75,000

115,000

122,000

0

0

24.000

24,000

0

0

19.240

65,000

76.100

28.260

28.600

100,000

0
100.000

100,000

90.000

28.260
255,000

255,000

255,000

122,000 .

2SO,OOO

4,169
69,2SO

ASUNM/OSA Accounting from 5 % of ASUNM/OSA Fee
ASUNM
403,513
GSA
9O.0S7
6,267,383
Total

81.954

379.764
121.896
6.273.855

86.299

90.200

106,013

108,176

105,000

106.719

0

10.000

13,000

106,719
10.000

20.000

20.240

29.866

29.000

29.400

0
0

100,000

115,000

115,000

SO.OOO

SO.OOO

SO.OOO

115,000
0

1.732,989

1.914,865

2.070,000

2.274,000

2.454.140

2.517,700

533,000

547,000

601.920
2.540.000

647.3SO
2.540.000

630.000
2.540,000

580,000
661,500
2,540.000

610.000
696,6SO
2.540.000

610,000
667.292
2,540,000

558.300
627.000
2,540,000

566,ISO :.;,.-::-:-:.:-:-:....
·i~;9®
-:.. :-::.... >.,;
634.056}653.ooo
2.54O,OOO .• £~.Mif

5.702.224

6,100.026

6,405.821

6.853.289

7,310.700

7.708.711

7,975,637

7.739,560

7. 831, 770)7.11~6.094

377.322
121.795
6.201.341

26.880
386.115
124.616
6.637.637

26.829
387.108
122.635
6.942,393

27,245
391.863
125,785
7.398.182

28.S03
391.269
ISO,292
7.880.764

28,583
397.41S
145,667
8.280.376

28.352
398,026
140,706
8.542,721

28,848
398,870
149,249
8,316.527

401.700 •.•....>.4IS.000
137,600<
8.400,000 < 8,4SO.094 .

82,500 •

2.6SO,65:U~j4~;(7~

28,93O~9·~f

150.000

0

~
~

... 19 8 ,048

7,400

,~

1- IS06O--04SO

192.280 •

<:>

~~

0

,.....

Z;J>
1-3(")

0
CD

c.....

::r:
I
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ExHIBIT

•

•

C

000111(

•

BOARD OR REGENTS' POLICY
UNIVERSITY BUSINESS ACTIVITIES POLICY

I

The Board of Regents recognizes that it is necessary and desirable for the University to
engage in business activities which involve charging fees for providing certain goods and services
that enhance, promote or support the University's educational programs and services. As part of
these business activities, the goods' and services may also be available to the general public. All
business activities must be related to or support the University's instruction, research and public
service mission, with the goods or services provided to the general public being incidental to the
institutional mission.
The Board of Regents directs the administration to adopt administrative policies and
procedures which specify the conditions for University- business activities, consistent with this
policy, and which provide for the payment of all applicable taxes and other regulatory and
•

statutory reporting requirements on the sale of goods or services which are not exempt by state or
federal law or regulation.

•
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UNIVERSITY BUSINESS ACTIVITIES
Effective Date:
1.

•

General

The University of New Mexico has a rich heritage of providing instruction, research, and public
service. The University has developed an integrated and balanced group of educational programs of
excellence for the postsecondary student with multiple levels of entry and exit. Additionally, it
develops and maintains programs of research, scholarship, and cultural innovation that enhance these
educational programs and the disciplines within them. Finally, it develops and maintains programs
of direct public service that are derived from its educational and research efforts.
As an extension of its educational service mission, the University offers a variety of programs and
services directly for general public consumption that are derivatives of its instructional and research
activities. Furthermore, the University has organized campus service activities that directly support
the primary instructional and research mission. In some instances, these campus service activities are
also available to the general public.
It may be desirable to organize some activities as separate and distinct business cost centers and to

charge fees for providing goods and services that enhance, promote, or support the University's
mission and meet the needs of the students, facuity, staff, and patients. Some of these business
activities may also be available to the general public. To ensure that The University of New Mexico
does not become involved in activities and endeavors that are outside the University's mission, all
business activities must be related to or support the University's mission, as stated above, and are
subject to the following restrictions. Exception to this policy may be authorized by the President of
the University when it is determined that an exception is clearly in the best interests of the University
and the public.
2.

•

Sales to the General Public

Business activities that sell goods or services to the general public should meet QM or more of the
conditions listed below. For the purpose of this policy "general public" is defined as all individuals
or entities other than UNM students, UNM faculty, UNM staff, UNM patients, and governmental
entities.
The activity is substantially related to the University's education, research, or public
2.1.
service mission.
2.2.
The activity provides a public service derived from our educational or research
efforts.

2.3.

The activity sponsors or provides facilities for recreational, cultural, or athletic events.

2.4.
The activity provides health services or medical treatment; public service radio and
TV broadcasting; or events or functions whose principal purpose is the improvement of
relations between the University of New Mexico and the general public.
2.5.

The sale of donated goods or services are related to fund raising activities.

Page 1 of 3
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2.6.
General public consumption of the good or service is incidental to the ordinary and
authorized function of a campus entity, for example, sales by the Bookstore or Student Union
to campus visitors.
2.7.
The equivalent good or service is not available in the local area or otherwise easily
accessible to the general public.
3.

Oversight and Review

University business activities may be estab'iish~1:i ;and carried on only when they comply with this
policy. Deans, Directors, and Department Heads responsible for University business activities must
ensure that all proposed and existing activities involving the sale of goods or services for fees meet
the above criteria.
The Vice President for Business and Finance is responsible for the oversight and review of all
University business activities. University business activities shall be reviewed periodically for
compliance with this policy and applicable tax laws and regulations. The University is required by
law to identify all business activities subject to unrelated business income tax (as defined by the
Internal Revenue Code) and/or New Mexico governmental gross receipts tax. These taxes are
discussed in Section 4. herein.

•

Due to the sensitive nature of perceived "unfair competition" complaints, all such complaints should
be referred to the Vice President for Business & Finance. Depending on the nature of the complaint
the Vice President may decide to convene a review board composed of University staff or faculty and
representatives from the business community.
4.

Taxation Issues

The University of New Mexico will comply with applicable laws and regulations concerning
University business activities.
4.1.

Unrelated Business Income Tax

Internal Revenue Code Sections 511, 512, and 513 impose tax on business activities which are
unrelated to the University's tax exempt purpose. An activity is considered unrelated if the
activity is a "trade or business", is regularly carried on, and is not substantially related to the

University's tax exempt purposes. The Internal Revenue Code provides that the exempt
purposes of state colleges and universities include all of the purposes and functions described
in Code Section 501(c)(3) and therefore include among other things, activities which are
charitable, scientific, testing for public safety, literary, or educational.
In addition to Internal Revenue Code and Regulations, the Internal Revenue Service uses
audit findings, revenue rulings and tax court cases to further define activities subject to
unrelated business income tax. The type of business taking place is the key factor in
determining whether an activity is subject to tax, not the use of the funds generated. Deans,
Directors, and Department Heads responsible for University business activities should contact
the Controller's Office for a determination on the taxability of their business activity.

•

If the University Controller determines an activity to be an unrelated business' activity, the
revenues and expenses associated with that activity must be reported to the Internal Revenue
Service (IRS) along with payment of the applicable income tax. The Controller's Office is
Page 2 of 3
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responsible for filing the income tax return with the IRS. The tax liability and tax return
preparation costs will be charged on a pro rata basis to the department conducting the
unrelated business activity. For more information regarding unrelated business income, refer
to "Unrelated Business Income Review" Policy 9210, UBP.
. 4.2.

•

New Mexico Governmental Gross Receipts Tax

Effective July 1, 1991, Senate Bill 315 imposes a tax of five percent (5%) on receipts from the
sale of tangible personal property from facilities open to the general public, the performance
of or admissions to recreational, athletic, or entertainment services or events in facilities open
to the general public (Section 7-9-3.2, NMSA 1978). Dean, Directors, and Department Heads
responsible for University business activities should contact the Controller's Office for a
determination on the taxability of their business activity.
The Controller will determine which receipts are subject to New Mexico governmental gross
receipts tax. The tax liability and tax return preparation costs will be charged on a pro rata
basis to the department conducting the business activity subject to the tax. For more
information regarding gross receipts tax, refer to "Governmental Gross Receipts Tax" Policy
9215, UBP.

•
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ARTICLES OF INCORPORATION
OF
UNIVERSITY OF NEW MEXICO TECHNOLOGY DEVELOPMENT CORPORATION

The undersigned, for the purpose of forming a nonprofit
research park corporation under the New Mexico Nonprofit
Corporation Act and the New Mexico Research Park Corporation Act,
adopts the following Articles of Incorporation.

ARTICLE I
The name of the corporation is:

University of New Mexico

Technology Development Corporation.

•

ARTICLE II
The corporation shall have a perpetual existence.

ARTICLE III
The corporation is organized to support the University of
New Mexico by promoting, developing and administering research
parks, technological innovations, and all other activities
permitted under the University Research Park Act.

The purposes

stated in this article are limited to those purposes that come
within the meaning of and comply with section 501(c) (3) of the
Internal Revenue Code of 1986 or with corresponding provisions of
any future United states Internal Revenue Code (hereinafter, the

•

"Code").

ARTICLE IV
(a)

No part of the net earnings of the corporation shall

inure to the benefit of, or be distributable to, its directors,
trustees, officers, or other private persons, except that the

•

corporation shall be authorized and empowered to pay reasonable
compensation for services rendered and for property.
Notwithstanding any other provision of these articles, the
corporation shall not carryon any activities not permitted to be
carried on by a corporation exempt from federal income tax under
Section 501(C) (3) of the Code.
(b)

This Paragraph (b) shall apply only if the corporation

is or becomes a private foundation as that term is defined by
Section 509 of the Code.

The corporation shall expend or

distribute its income for each year at such time and in such
amount and manner as not to SUbject it to tax under section 4942
of the Code; and shall refrain from any act of self dealing, any

•

retention of excess business holdings, any investment and any
taxable expenditure which would subject it to tax under Sections
4941, 4943, 4944 or 4945 of the Code.

ARTICLE V
Upon the dissolution of the corporation, its assets shall be
distributed to the Regents of the University of New Mexico, a New
Mexico pUblic corporation.

2

•

•

ARTICLE VI
The only member of the corporation shall be the Regents of
the University of New Mexico.

ARTICLE VII
The address of the corporation's initial registered office
is Scholes Hall, University of New Mexico, Albuquerque, NM 87131
and the name of the corporation's initial registered agent at
that address is Charles "Nick" Estes.

ARTICLE VIII
The initial Board of Directors shall consist of seven
members whose names and addresses are:

•

Address
Arthur D. Melendres

Sunwest Bank Building
Suite 1000
500 4th Street, N.W.
Albuquerque, NM 87102

Roberta Cooper Ramo

201 3rd Street, N.W.
suite 1600
Albuquerque, NM 87102

J. E. Gallegos

141 E. Palace Avenue
Santa Fe, NM 87501

Penny Taylor Rembe

4022 Rio Grande Blvd., N.W
Albuquerque, NM 87107

Gene C. Samberson

9th Street & Avenue A
Lovington, NM 88260

Barbara G. Brazil

4100 Sara Road
Rio Rancho, NM

siegfried Hecker

•

87124

Mail stop A-100
Los Alamos National Laboratories
Los Alamos, NM 87545

3
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An affidavit signed by each person consenting to be a

director is on file with the corporation.

ARTICLE X

•

The name and address of the incorporator is:
Address
Arthur D. Melendres

Sunwest Bank Building
Suite 1000
500 4th street, N.W.
Albuquerque, NM 87102

Incorporator

•
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SURPLUS PROPERTY DEPARTIlENT
DISPOSITION APPROVAL llST

UNK PROPERTY
ITEM DESCRIPTIONINAIlE
TAS
1m

!lAr.E/MFG.

1l0DEl
NUMBER

SERIAL
NUMBER

ACllU IS1TI ON
DATE

------------------------------------------------------------------------------------------------------------

1
2
3
4
5
6
7
8
9
10
11
12
13
14

15
16
17
18
19
20
21
22

23
24
25
26
27
28
29
30
31
32
33

14843(l
115076
148m

146098
62697
144128
146164
158197
1~18194
187395
187642
166699
196953
153809
144561
144558
174624
65273
149514
155694
1537B8
.154508
156198
161541
155953
88525
83076
83079
83103
92901
169463
169492
184109

COPIER MACHINE
XV RECORDER
PRINTER
TERMINAL
COUNTER ELECTRONIC
DISK SYSTEM
TERMINAL
TERMINAL
TERMINAL
COPIER MACHINE
COKPUTER CPU/SYSTEM
COPIER IfACHINE
TERI1INAL
TERIlINAL
DISPLAY STATION
DISPLAY STATION
COPIER "ACHINE
X-RAY HACHINE
DISK DRIVE
COMPUTER CPU SVSTEIl
COMPUTER CPU SYSTE"
COMPUTER CPU SYSTE"
COIlPUTER CPU SYSTE"
COMPUTER CPU SYSTEft
CONVERTER
PREAIlPLlFIER
PREAHPLI FIER
ELECTRODI06RAPH
ElECTRODI06RAPH
POWER HETER
TERIlINAL
STABILIZER
HARD DRIYE

IBM
PLOTOMATIC
DIABLO
TELEViDEO
HEWLETT PAnARO
TERAr.
mEVIDEO
TELEVIDEO
11!!
IBM
COMPUTER CORNER
TOSHIBA
!!E!!DRE~ TELEX
CONTROLLER
rD~TROlLER

CONTROLLER
!!!NOLTA
TEBETRON
APPLE
APPLE II
APPLE II
APPLE II
-APPLE II
APPLE II
SORENSEN
HEWLETT PACKARD
HEWLETT PACr.ARD
HEWLETT PACKARD
CA"BRID6E
HEWLETT PACKARD

m
LANSIN6
DATAFRAHE

102
800AR
1750

N/A
562-A

em

912C

mc

912C
COPIER III
286
"6-4
147100W
3278
3278-2
3278-2
EP6502
"-70S1123
A2M003
A2S1048
A2S1016
401666
A2S1048
A2S10-4BA
48BDAP
8811A
8B03A
1500A
V54
432A
602
80-214
30

005397
291
199964
20082011
64801060
0100060
21067216
62081279
63015644
50548837
NIA
ZA418906
1140156236
711442
40391
40392
1621578
673
3750371143509
215323
152303
NIA
221083
575515
0343
1102A00793
1132A03896
835-3107
616
11-41AObb40

NIA
NIA
RK68578

COMMENTS/REASONS FOR
DECLARING AS SURPLUS

RESALE
VALUE

-------------------------------~---------------------- ------------

1982
1977
1982
1982
1968
1981
1981
1983
1983
. 1990
1990
1984
1992
1983
1981
1981
1986
1969
1982
1982
1982
1983
1982
1983
1984
1973
1972
1972
1973
1974
1985
1985
1988

SUBTOTAL=

........

ORIGINAL OR
ACGUISITlON
COSl
S2,800.00
U,93~,.14

S2,685.00
S725.00
SI,376.70
S2,851.00
S648.00
S715.00
S715.00
S4,894.00
Sl,8115.00
S6,857.00
S695.00
S2, 917 .00
S3,500.00
S3,500.00
$5,638.00
$51,175.00
5563.00
51,130.00
$1,130.00
S1 ,150.00
$1,130.00
Sl,721.00
SBll.00
S630.00
S681.00·
S810.00
$1,092.00
S575.00

sm.oo

S565.00
S737 .00

------------510B,866.84

NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT
NOT

OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERA8LE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE
OPERABLE

$~I(I.OO

$25.00
$50.00
$25.00
S25.00
S50.00
S25.00
S25.00
S2~,. 00
S50.00
S25.00
S50.00
$25.00
S50.00
$50.00
$50.00
S50.00
5500.00
525.00
525.00
S25.00
$25.00
S25.00
$25.00
$25.00
S25.00
$25.00
S25.00
S25.00
$25.00
525.00
S25.00
525.00

0
'- 0
0

-----------

SUBTOTAL= $1,525.00

-

.'

.-..
l"'..)

-~
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DISPOSITION APPROVAL LIST
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RESALE
COK"ENTS/REASONS FOR
ACQUISITION
SERIAL
KODEL
VALUE
UNM PROPERTY
DECLARINS AS SURPLUS
DATE
NUKBER
NUKBER
KAI:E/KFS.
ITEK DESCRIPTION/NAKE
TAS
ITEK
-----------------------------------------------------------------------------------------------------------------------------------------------------------------------------$2~.00
NOT OPERABLE
$1115.00
1974
6328
K~OO
IVAC
PUMP INFUSION
91949
$25.00
34
NOT
OPERABLE
$1!575.00
1973
AOD120H
55E1
VALLEYLAB
83102 ElECTROSURGERY
$25.00
35
NOT
OPERABLE
$1,702.00
1973
1242A02702
HEWLETT. PACKARD 7802D
89834 DEFIBRILLATOR
$25.00
36
NOT OPERABLE
$1 ,882.56
1973
K81191A829-00437
8414A
HElILETT
PACKARD
PLUG-IN UNIT
$25.00
88~42
37
NOT
OPERABLE
$1,810.65
1973
00382
HEWLETT PACKARD S410A
NETWORK ANALYZER
$25.00
88~43
38
NOT OPERABLE
. 5550.00
1973
093C-01501
HEWLETT PACKARD 80268
525.00.
83097 ULTRASOUND KONITOR
39
NOT
OPERABLE
5875.00
1985
220
6200A
FAIRCHILD
525.00
40 169469 CURVE TRACER
NOT OPERABLE
51,685.00
1974
131SA01884
K6820218
HEWLETT PACKARD
550.00
94770 KONITOR
41
NOT
OPERABLE
54,579.42
1971
72021
7704
TEl
$25.00
73573 OSCILLOSCOPE
42
NOT OPERABLE
U,800.00
1974
1326-A-04136
783M
HEWLETT
PACKARD
DEFIBRILLATOR
525.00
91948
NOT OPERABLE
43
5584.95
1972
0306
429
RH DEKPSEY
$25.00
8m8 DEFIBRILLATOR
NOT OPERABLE
44
51,499.00
1975
0617
NIA
LAERDAL
SlOO.OO
99553 ANATOKIC ANNE
NOT
OPERABLE
45
56,050.00
1985
ftODTU80-AA
DEC
!!!SITAL
525.00
NOT OPERABLE
411 16n82 lAPE DRIVE
5750.00
1985
SPH0831
DEC
DIGITAL
550.00
1119383 EIlUIPKENT RACK
NOT
OPERABLE
47
55,417.00
1983
8184159
4631
TEY.
UOO.OO
NOT OPERABLE
48 163015 PRINTER
Sl8,014.00
1983
8032796
4114A
TEl:
6RAPHICS
PLOTTER/TERKINAL
525.00
11130111
NOT
OPERABLE
49
Sl,075.00
1984
ABY4697
VTl02
DI6lTAL
525.00
NOT
OPERABLE
50 1113062 TERKINAL
5850.00
1984
NIA
MIA
SELAKAR
525.00
51 163061 CONVERSION ASSEK8LY
HOT
OPERABLE
$140.00
1981
87227
AnlnA
CDT
525.00
52 142770 TER"IHAL
HOT OPERABLE
5660.00
1983
12082692
925
TELEVIDEO
525.00
53 160642 TERKINAL
HOT
OPERABLE
5660.00
1983
12082655
925
TELEVIDEO
525.00
S4 IS94B9 TERIUNAL
HOT OPERABLE
5660.00
1983
12085849
925
TELEVIDEO
TERKINAL
525.00
159490
55
NOT OPERABLE
5660.00
1983
12085909
925
THEVIDEO
525.00
56 159493 TERKINAL
NOT OPERABLE
U,010.00
1984
P"9475
LAI00IA
DI6ITAL
$25.00
57 169392 PRINTER
HOT
OPERABLE
$8B7.00
1984
11114550483001
522-0000
CSR
CD"PUTER DISK DRIVE
525.00
SB 161111
NOT OPERABLE
$1,207.00
1985
PNR1102
LAI00
DIBITAL
525.00
59 168927 PRINTER
NOT
OPERABLE
5531.06
1978
43302804
HEWLETT PACKARD 340M
40412 YOLTKETER
525.00
110
HOT OPERABLE
5531.06
1978
43302774
340M
HEWLETT
PACKARD
4041S YDLTKETER
525.00
61
HOT
OPERABLE
$531.06
1978
43302772
HEWLETT PACKARD 3400A
40416 YOLTKETER
525.00
62
HOT OPERABLE
5531.06
1978
43302797
340M
HEt/LETT
PACKARD
40413 VOlTKETER
525.00
63
HOT OPERABLE
51,530.00
J988
NIA
HEWLETT PACKARD 610)4A
64 182423 FUNCTION GENERATOR
525.00
NOT OPERABLE
$1,530.00
1988
MIA
HEWLETT PACKARD 61014A
65 182m FUNCTION GENERATOR
525.00
HOT
OPERABLE
5920.00
1988
MIA
HEWLETT PACKARD 61015A
66 182424 COUNTER LAB
-------------------------

~

~

"'oj

ORI61NAL OR
ACQUISITION
COST

6RAND TOTAL=

..
0
0
C>

$63,902.82

SRAND TOTAL= 51,025.00

•

"

•
UNK PROPERTY
ITEH
TAG
ITEH DESCRIPTION/NAIlE
67
68
69
70
71
72
73

74
75
76

18242~

182427
40693
144695
149528
184692
122194
47991
173672
85862

"ULTIHETER
OSCILLOSCOPE
TITRATOR
TERIIINAL
DISPLAY STATION
COIlPUTER CPU
"ONITOR
PULSATOR
CPU SYSTEPl
BURSTER

•

03115/9.

SURPLUS PROPERTY DEPARTMENT
DISPOSITION APPROVAL LIST

"AKWIFG.

"ODEL
NUKBER

HEWLETT PACKARD
HEWLETT PACKARD
LONDON
TELEVIDEO
1811
IBK
I5CO
RIEHLE
1ENITH
UARCO

61013A
61016A
H/A
N/A
D498
7603685
VA-5
5C-20
1W-241-82
1746

SERIAL
NUMBER

ACQUISITION
DATE

ORIGINAL OR
ACQUISITION
COST

COIlMENTS/REASONS FOR
DECLARING AS SURPLUS

RESALE
VALUE

H/A
H/A
75962
21031145
7W0742D
72-0319100
77408
RA-20834
602EE0479
51151

1988
1988
1966
1981
1982
1989
1978
19117
1986
1973

'715.00
S1,530.00
'1,945.00
'648.00
'2,748.00
'3,135.00
51,870.00
'44,100.00
'3,286.00
'825.00

NOT OPERABLE
NOT OPERABLE
NOT OPERABLE
NOT OPERABLE
NOT OPERABLE
NOT OPERABLE
NOT OPERABLE
CANNIBALI1ED
BEYOND REPAIRS
BEYOND REPAIRS

525.00
'25.00
125.00
'25.00
$25.00
S50.00
525.00
'200.00
$50.00
$25.00

-------------SUBTOTAL=
6RANDTOTAL=

'60,802.00
'233,571.66

----------SUBTOTAL=
'475~00
6RANDTOTAL= '3,025.00

o
o
o
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AMENDED
BYLAWS OF
THE UNM LOBO CLUB

ARTICLE I
NAME, SFAL AND OFFICES

1.

~.

The name of this corporation is the UNM Lobo Club.

2.
Seal.
The seal of this corporation shall be circular in form and shall bear
on its outer edge the words "UNM Lobo Club. "
3.
Offices.
The principal office of this corporation shall be located in
Albuquerque, New Mexico.

ARTICLE II
STATEMENT OF PURPOSE

•

1.
Value of Program. The Lobo Club recognizes the value of a comprehensive and
successful athletic program to the University of New Mexico (the University), its students, its
athletes, its alumni, its friends and tlle citizens of the state of New Mexico. The primary object
and purpose of the Lobo Club is to provide financial support for, and to create, foster, develop
and encourage individual and community interest in such a program.
2.
Financial SU12POrt. The financial support provided by the Lobo Club is to be used
by the University principally for student athletic scholarships. It may also be utilized to upgrade
the University's athletic facilities, and to meet the current and long-term budgetary requirements
of the University's Department of Athletics. In all cases, it is the Lobo Club's intention that its
fmancial support shall be used in a manner which will permit the University's athletic programs
to successfully compete with those of any other NCAA Division I program.
3.
Athletic Excellence. The Lobo Club shall carry out its mission in a spirit of
cooperation with the University and those administering its Athletic Department in an effort to
achieve mutual goals of athletic program excellence.
4.
Program Compliance. The Lobo Club shall recognize and comply with all NCAA
and conference rules/regulations concerning booster clubs.

•

1

000.12.6
;

•

f

"

; .'
5.
Effective January 26, 1993, the Lobo Club entered into an agreement with the
Regents of the University, hereinafter referred to as the "agreement." The "agreement" may
be terminated by either party upon written notice to the other party at least sixty (60)
days in advance thereof.

•

a.
Effective January 26, 1993, the Lobo Club staff members will become
employees of the University.
b.
The University agrees to provide, at no cost to the Lobo Club, suitable
office and meeting space for use by the Lobo Club.
c.
The University will pay the costs of u~ties, maintenance and repairs,
property insurance, and any other physical facility support services for the Lobo Club.
d.
The University grants the Lobo Club license to use the name "University
of New Mexico" and any other trademarks of the University.
e.
The University agrees to provide the Lobo Club with certain services for
which no separate charges will be assessed. Such services will include, but not be limited to,
business, financial, legal, public relations, and consulting services.
f.
The University agrees to provide, at no cost to the Lobo Club, the
necessary computing support, including acquisition of appropriate hardware and software,
required by the Lobo Club to record and maintain the required membership and donor records.

•

g.
The University shall cooperate with the Lobo Club in the development of
its fund-raising programs and campaigns, including providing information, data, plans, speakers,
facilities for meetings on the University campus and such other materials and services as may
reasonably be necessary for the successful conduct of fund-raising programs, social functions
and campaigns.
h.
The furniture, fixtures and equipment currently owned by the Lobo Club
shall remain the property of the Lobo Club.

i.
The "Lobo Club" name will remain the exclusive ownership of the Lobo
Club. A name change will require the written consent of both the Lobo Club Board of Directors
and the University.

2
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ARTICLE ill
MEMBERSHIP
1.
Eli~ibilitv. Subject to the provisions of this Article, a prospective member will
submit a pledge for his or her participation during the current fiscal year. All applications for
prospective members for at least the minimum contribution established will be presented to the
Board of Directors for approval. Upon approval, the applicant shall have full voting privileges.
A company membership will designate one individual as its voting member. Each new member
will be known as a "Lobo Club Member."
2.
Membership Levels.
membership levels.

The Board of Directors shall set dues and fees for all

3.
Dues and Fees. The Executive Director shall have the responsibility to collect
from members all dues and fees established in accordance with these Bylaws. All dues and fees
are payable by December 31 or each fiscal year.
4.
Unpaid Dues and Fees. Anymember whose account is unpaid for any year will
be denied membership for a.ny subsequent year umil all past due accounts are paid in full.

•

5.
Expulsion. Any member charged by another member with having disrupted any
function s1X'nsored by the lobo Club. harassed any Lobo Club officer. director or employee:
or subjected the University or the Lobo Club to public ridicule, contempt or loss of their good
reputation and against whom such charges are sustained by the Board of Directors after a
fe.1.Sonable opponunity to appear before the Board of Directors in his or her o'..\'n behalf, may,
at the disCietion of the Board of DirccLOrs, be expelled from membership. Upon such action by
the Board of Directors, the President shall notify the member in writing of said action and shall
not permit such person to become a member thereafter except upon a subsequent decision of the
Board of Directors.
6.

Loss of Rights. Any member whose membership in the Lobo Club has ceased
C'l terminated for anv reason whatsoever shill forfeit all rights to u'ie use of u'ie Lobo Club's
name, emblem or other insignia or to participate in any activity of the Lobo Club to which only
members of the Lobo Club or their guests are invited.

.

-

7.
Annual Meeting. The Annual Meeting of the Lobo Club shall be held during the
month of May of each year for the purpose of electing directors and transacting such other
business as may pro!X'rly corne befc.,e the r;:eeting.
8.

•

S,x~ci:ll

o the members.

\feetin£s. Special meetings of the members may be called at any time

j

"'1.

9.
Notice of Meetin~s. Written notice of each meeting of the membership, whether
annual or special, stating the tiine, date and place where it is to be held shall be mailed at least
10 days prior to such meeting. Notice of a special meeting shall also state the purpose or
purposes for which the meeting is called. Such special meeting shall be limited to the agenda
specified in the notice.

•

10.
Quorum. Members in good standing in attendance shall constitute a quorum at
any annual or special membership meeting.

ARTICLE IV
BOARD OF DIRECTORS

1.
members.

Directors. The Board of Directors shall be made up of no more than thirty (30)

a.

The following will be voting members:
( .1)
.

T·,·",..,h. l'o"r ("~) "'1
~ ..", eld."'ted
w• ....... ~..I ..l;"l1J'Otors "''''0
nU
terms by the Lobo Club membership;

(2)

Two (2) members who shall be appointed by the President of the
Lobo Club, each of whom shall serve a one-year tenn;

.... \",.,l.4Io.J-1,1

~

. . .,.

.......,~
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\'otin~
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(3)

One (1) fund raiser to be determined by the Board of Directors at
the conclusion of the fund drive corresponding to the year in which
he/she will serve, and who will serve for one year from the
conclusion of the fund drive to the following May 31;

(4)

The Director of Athletics as set forth in the "agreement"; and

(5)

The President of the UNM AIUIn!'i Lettermen's Club.

•

b.
in addition, the Executive Director of the Lobo Club shall serve as a nonmember of the Board of Directors as set forth in the "agreement."

c.
Pursuant to the "agreement," the Lobo Club will always maintain a
membership on its Board of Directors such that no more than 15 percent of the voting members
are employees, officers. or Regents of the University.
2.

Honorarv Board Members. In addition to the Board Members provided for in

Article IV Section 1. the general '1lerr.hership may elect, 'Jpon nomination by the Board of

Directors, Lifetime Honorary Members of the Board of Directors who shall serve until their

•

•

death, incapacity or resignation. At no time shan there be more than five (5) Lifetime Honorary
members. Such Lifetime Honorary Board Members shall be ex-officio non-voting Directors and
shall be deemed to be members in good standing whether or not they shall pay dues.
3.
Management & Authority. The Board of Directors shall be responsible for the
control and management of the affairs, activities, property and interests of the Lobo Club. It
is vested to write Policy for those purposes through the use of customary resolutions and action
by the Board.
a.~rsuant to the "agreement,· when hiring an Executive Director of the

Lobo Club, the Director of Athletics will hire the person to fill this position in consultation and
agreement
with the
Lobo Club Board of Directors. An annual performance review will be made
.
,
!.
. ,
jointly by"a-'committee appointed by the President of the Lobo Club and the Director of
Athletics. Furthermore, the Executive Director of the Lobo Club, in consultation with a
committee appointed by the President of the Lobo Club will hire a Lobo Club Director who will
be devoted extensively to initiating, promoting and conducting Lobo Club activities. The
Executive Director of the Lobo Club, in consultation with the President of the Lobo Club, will
do an annual performance review of the Lobo Club Director.
~'~.'

•

b.
The Director of Athletics, in consultation and agreement with the Lobo
Club Board of Directors, shall have ui.e aUL10rity to discontinue the employment of the Executive
Director.
4.
Annual Meeting. A regular annual meeting of the Board of Directors shall be
held immediately following the annual meeting of the membership at the place of such annual
meeting of the membership for the purpose of electing officers and transacting such other
business as may properly come before the Board of Directors.
5.
Re~ular Monthly Meetings. The Board of Directors shall meet at least once each
month on a regular day to be fixed by it at its annual meeting or as soon thereafter as possible.
6.
Special Meetings. Special Meetings of the Board of Directors may be called at
any time by the President, or upon written call of any ten (10) members of the Board of
Directors sent to the Secretary.
7.
Notice of Meetings. Notice of any regular monthly meeting of the Board of
Directors shall not be required to be given and, if given, need not specify the purpose of the
meeting, provided, however, that in case the Board of Directors shall fix or change the time or
place of any regular meeting, notice of such action shall be given to each director who shall not
have been present at the meeting at which such action was taken within the time limited, and in
the manner set forth below with respect to special meetings, unless such notice shall be waived

•
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by the director. Notice of special meeting shall be mailed to each director, addressed to him
or her at his or her residence or usual place of business, at least two (2) days before the day on
which the meeting is to be held. A notice or waiver of notice need not specify the purpose for
the meeting.
8.
Quorum. At all meetings of the Board of Directors, the presence of a majority
of the entire voting Board shall be necessary and sufficient to constitute a quorum for the
transaction of business, except as otherwise provided by law, by the Articles of Incorporation,
or by these Bylaws.
.

•

9.
Vacancies. Any vacancy on the Board of Directors (except in the case of
Honorary Lifetime Members), occurring by any reason \yhatsoever, may be filled upon
recommendation of the Executive Committee for the unexpired portion of the term by a majority
vote of the remaining directors at any regular meeting or at a special meeting of the Board of
Directors called for that purpose.
10.
Removal. Any director may be removed for cause by a vote of the majority of
the Board of Directors.
"

,

11.
Contracts. No contract or other transaction between the Lobo Club and any other
entity shall be impaired, affected or invalidated, nor shall any director be liable in any way by
reason of the fact that anyone or more of the directors of the ~bo Club is or are interested in
or is a director or officer, or are directors or officers of such, other entity, provided that such
facts are disclosed or made known to the Board of Directors.. ft_'1Y director, personally and
individually, may be a party to or may be interested in any con~ or.transaction of the Lobo
Club, and no director shall be liable in any way by reason of such interest,"provided that the fact
of such interest be disclosed or made known to the Board 'of Directors,and provided the Board
of Directors shall authorize, approve or ratify such contract or transaction by the vote (not
counting the vote of any such director) of a majority of a quorum, notwithstanding the presence
of any such director at the meeting at which such action is taken. Such director or directors may
be counted in determining the presence of a quorum at such meeting. This Section shall not be
construed to impair or invalidate or in any way affect any contract or other transaction which
would otherwise be valid under the law applicable thereto•.

•

12.
Lobo Club Agreements. Pursuant to the -agreement, - the Lobo Club and its
Board of Directors agree to operate according to its Articles of Incorporation filed September
23, 1968 and Bylaws, as amended to the date of this agreement. Furthermore, the Lobo Club
agrees to operate in such a manner that will retain the Lobo Club's legal status as a tax-exempt,"
non-profit organization pursuant to section 501(c)(3) of the Internal Revenue Code, or any
successor statute.
a.
The Lobo Club agrees to provide solicitation, consultation, cmd other
related services in efforts to maximize private gifts and donations from various sources to the
Depanment of Athletics for the benetlt of the UNM athletic program. To that end, the Lobo
6
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Club shall plan, direct, coordinate, and conduct activities for raising funds from private sources,
including:
(1)
(2)
(3)

Fund drive programs,
Social events, and
Any other programs initiated by the Director of Athletics and Lobo
Club Board of Directors and approved by both parties.

It isufiderstood that the activities of the Lobo Club are to be conducted
b.
for the benefit of University Athletics and must be consistent with the University's plans,
programs and policies. The Lobo Club will coordinate all fund raising activities with the UNM
Development Office. It is, therefore, agreed that the Lobo Club shall not solicit or accept gifts,
grants, conveyances, devices, bequests, or otherwise from any source for a use specified by the
donor which is inconsistent with goals and policies of the Department of Athletics and the
University or with the rules and regulations of the NCAA and WAC (or any other conference
with which the University may affiliate) as, am~nped from time to time.
~.

.

J.:

c.
The Lobo Club will maintain policies and procedures for the review and
acceptance of gifts and donations. The acceptance of any gift or donation that requires a
matching obligation of the University or creates a future obligation of University resources must
first be approved by t1'1e University.

•

d.
The Lobo Club agrees to establish and maintain a record of all gifts and
donations received through the Lobo Club, and t9 make such records available to the University
Development Office for their donor record keeping responsibilities.
e.
The Lobo Club will not engage in any instructional, research, or public
service activity sponsored, or participated in, by a University depanment or individual
employee, without the prior approval of the President of the University.
13.
Management of Gifts and Donations. Pursuant to the "agreement," the Lobo Club
will continue to manage contributed funds, using funds as necessary to generate contributions
to UNM athletics. The parties acknowledge that all funds contributed for athletics, whether
through the Lobo Club or UNM Foundation, are for the benefit of UNM's athletic programs.
The Lobo Club agrees to deposit all funds received in agency accounts established by the
University for the Lobo Club. Oversight of the funds deposited in the accounts shall be the
responsibility of the Lobo Club. The Board of Directors of the Lobo Club shall determine the
number of signatories, and who the signatories shall be, and no University approval shall be
required. Such funds will be invested by the University and all interest income earned on such
accounts will be allocated to the Lobo Club.
a.

•

Disposal of gifts received by the Lobo Club in the form of real or personal
property, may be accomplished by the Lobo Club after consultation with the University. If the
gift 'is income-producing property, the Lobo Club shall transfer the property to the UNM
7
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Foundation to be held by the Foundation to accomplish the donor's gift objective; or, if
permitted by the terms of the gift or bequest, the Lobo Club may dispose of the property and
establish an endowment in the UNM Foundation to be used as specified by the donor.

Gifts received by the Lobo Club to establish endowments for the benefit
b.
of UNM athletics will be transferred to the UNM Foundation and be invested in the Regent's
Consolidated Investment Fund in accordance with the Board of Regents Investment Management
Policy. Disbursement of income from such gifts and endowments shall be made in accordance
with the requests of the donor and monitored by the Lobo Club.

•

14.
Distribution of Funds. Pursuant to the -agreement, - the Lobo Club agrees, in
consultation with the University, to establish a schedule for transferring funds received by the
Lobo Club from its agency accounts to the University.
a.
The Lobo Club agrees to provide to the University an annual budget,
including anticipated projects, transfer of funds to support the athletic programs, and anticipated
reasonable operating expenses.
b.
The Lobo Club agrees that no funds shall be disbursed directly to any unit
of the Athletic Department either in the form of compensation or gratuity to a University
employee, coach, or athlete (except as defined by the employee's cOntract with,the University),
or for the purchase of goods and services for a University team.. All such funds will be
transferred to an Athletics Department account and subsequently disbursed in accordance with
donor direction and the University and Deparup.ent of Athletics pOlicies and procedures and
NCAA and conference rules and regulations, as amended, from time to time.
•'

,
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c.
The Lobo Club may disburse funds main~~ by the Lobo Club for those
expenses incurred directly by the Lobo Club. The Lobo Club is expected to follow appropriate
procedures in the disbursement of funds and the procurement of services. The Lobo Club shall
establish policies for the oversight of all disbursements of'funds directly by the Lobo Club.
d.
All funds or property transferred to the University by the Lobo Club shall
be subject to all state laws and regulations governing the disbursement and administration of
public funds and public property, except to the extent of any specific conditions of the transfer
that are acceptable to, the University and do not require actions that are punishable as crimes
under state law.

ARTICLE V

OFFICERS
. 1.
Number of Officers. The officers of the Lobo Club shall be the President,
President-Elect, Immediate Past-President, four (4) Vice-Presidents, and Secretary.
8
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2.
Duties of Officers. The officers shall perfonn the following duties and all other
duties as assigned by the President or Board of Directors.
a.
President. The President shall serve as the Chief Executive Officer of the
Lobo Club; preside at all meetings of the membership and of the·Board of Directors; shall be
an ex-officio member of all committees except the Nominating Committee; generally exercise
supervision of the affairs of the Lobo Club, and perfonn such other duties as are ordinarily
exercised by a person. holding that office, subject to the direction of the Board of Directors.
b.
President-Elect. The President-Elect shall assist the President and shall
perfonn the duties of the President in the absence of the President. In the event the President
cannot complete his or her tenn of office for whatever reason, the President-Elect will assume
the office of President for the balance of that tenn and will continue to serve as President for
the tenn for which he or she was elected.
c.
Immediate Past-President. The Immediate Past-President shall perfonn
such duties as are delegated t6 him/her by the President or the Board of Directors.

•

d.
Vice-Presidents. The four (4) Vice-Presidents shall each have a portfolio
of responsibilities to ensure attainment of the goals of the Lobo Club. In the absence of both
t~e President and President-Elect, one of the Vice-Presidents shall be selected by the Board of
Directors to act as President.
e.
Secretary. The Secretary ~hall perfonn such duties as required by law or
delegated to him/her by the President or Board of Directors.
3.
Vacancies. In the event that any office other than that of the President shall
become vacant for any reason whatsoever, the Board of Directors shall forthwith elect by
majority vote a member of the Lobo Club to fill the unexpired tenn of office in which the
vacancy exists. Such election shall not disqualify a person elected for such office from election
upon the expiration thereof to a full elective tenn as an officer.
Term. Officers shall assume their respective offices on June 1 next following
their election, and their terms of office will expire on the succeeding May 31.
4.

ARTICLE VI
EXECUTIVE DIRECrOR AND LOBO CLUB DIRECTOR

•

1.
Executive Director. The Executive Director shall be the chief administrative and
operating officer of the Lobo Club under the supervision of the President and the Board of
Directors. It is his or her duty to administer the policies of the Board of Directors and report
to the President. It shall be the duty of the Executive Director to conduct the official
9
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correspondence, preserve all books, documents, and communications and maintain an accurate
record of the proceedings of th~ Lobo Club, Board of Directors and all committees. He or she
shall have primary responsibility for the day-to-day affairs of the Lobo Club and shall perfonn
all such duties as may be incident to the office of Executive Director, subject to the direction
of the Board of Directors. The Executive Director shall receive for his or her services a salary
and other benefits to be fixed by the Board of Directors.

•

2.
Tenn. The Executive Director shall serve at the pleasure of the Board of
Directors and the Director of Athletics of the University.
~.:

Lobo Club Director. The Lobo Club Director will assist the Executive Director
in carrying out the administrative duties of the Lobo Club as modified by the "agreement" dated
January 26, 1993.

3.

4.
Tenn. The Lobo Club Director shall serve at the pleasure of the Board of
Directors and the Executive Director.

ARTICLE VII
ELECIlON PROCEDURE

1.
Nominating Committee. Not later than March lof each year, the President shall,
with the approval of the Board of Directors, appo~t a NollliMting Committee of not fewer than
five (5) nor more than seven (7) members. The President-Elect shall serve as chairperson. If
he or she is unwilling or unable to so serve, the Board shall select the chairperson. The
Nominating Committee shall elect at least one (1) nominee for each· office and expiring
directorship, except for the office of President, which will be automatically filled by the
incumbent President-Elect. Such nominations, in writing, shall be in the hands of the President
no later than April 1 of each year.

•

2.
Notice of Nominations. Upon receipt of the report of the Nominating Committee,
the Executive Director shall, within fifteen (15) days, have mailed to each member a notice
setting forth the nominations of the Nominating Committee for the expiring directorships, in
alphabetical order, and stating the date of the meeting at which the election shall be conducted,
which meeting shall be the annual meeting of the Lobo Club, to be conducted during the month
of May of each year.
3.
Other Nominees. Other Lobo Club members may be nominated for a directorship
by two percent (2 %) or more members in good standing if a written notice of such person's
nomination, together with a consent of such person to serve, is received by the Lobo Club not
later than fifteen (15)<iays after the notice of the nominations of the Nominating Committee shall
have been mailed to Lobo Club members. Each notice shall set forth the name, business address
and residence of each nominee proposed in such notice.

10
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4.
Election of Directors. Members of the Board of Directors shall be elected by the
members in attendance at the annual meeting of the Lobo Club. If the number of nominees
exceed the number of positions available on the Board of Directors, the highest vote-getters shall
be elected as Directors. Voting shall be by members in attendance only. Members may not
vote by proxy.

5.
Election of Officers. Immediately after the annual meeting of the Lobo Club, the
Board of Directors shall convene for the election of officers for the coming year. Separate
balloting shall be conducted for each elective office, except where there is only one nominee for
an office, in which case the President shall request a unanimous vote for such nominee. In any
contested election, a plurality of votes cast shall be required to elect. Voting shall be by
directors in attendance only. Directors may not vote by proxy.
6.
Succession of President. A President of the Lobo Club who has served a full term
as President shaJl\fiot He eligible to succeed himself or herself, but may be elected as a director
or as President-Elect after serving one (1) year as Past-President.
7.

Eligibility to Vote. Only members in good standing shall be eligible to vote.

8.
Term of Office. All officers and directors shall assume their respective offices
on June 1 next following their election, and tfleir terms of office will expire on the succeeding
May 31.

•

ARTICLE VIII
FISCAL YEARfBONDS/REPORTS AND ACCOUNTING

1.
Fiscal Year. The fiscal year of the Lobo Club shall be from June 1 of each year
to the succeeding May 31.
2.
BQnQ. The Board of Directors shall provide for the bonding of appropriate
members of the staff in the amount prescribed by the Board of Directors, and shall arrange for
an annual audit of the Lobo Club's accounts by an independent certified public accounting firm.
Rewrts· and Accounting. Pursuant to the "agreement," the Lobo Club shall
3.
provide the University with an annual report which will include a summary of all gifts and
donations received and held or distributed during the past year, and the Lobo Club's operating
income and expenses for the fiscal year.
a.
The Lobo Club shall provide the University with the report of an annual
audit performed by an independent certified public accounting firm selected by the Lobo Club,
in accordance with generally accepted governmental auditing standards. Any independent
certified public accounting firm selected by the Lobo Club that is not the same firm selected by

•
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the University must agree to provide the necessary audit information for the University to be
able to comply with any fed~rally mandated Wsingle audit Wreport and the NCAA audit
requirements. The working papers associated with the Lobo Club's audit shall be maintained
and be available to the University for three (3) years after the audit report date.

•

b.
The Lobo Club agrees to provide any information regarding the fmancial
operations of the Lobo Club to the University's internal audit staff upon a formal request to the
Lobo Club's Executive Committee.
c.
The Lobo Club shall at all times maintain adequate insurance coverage for
all property held and managed by the Lobo Club for the University, and maintain appropriate
liability insurance for its officers and directors, either through coverage by the State's Risk
Management insurance program or by separately acquired coverage.
ARTICLE IX
COMMI'ITEES

1.

Executive Committee.

a.
Membership. There shall be an Executive Committee consisting of the
President, President-Elect, Past-President, four (4) Vice-Presidents, the Finance Committee
Chairperson and the Executive Director who shaJl be an ex-officio non-voting member.
Purpose. The Executive Committee shall meet at the call of the President
b.
to review such matters of the Lobo Club as he or she may direct to be brought before it or as
specifically directed by the Board of Directors. Any action taken by the Executive Committee
shall be reported to the full Board of Directors at the next regular scheduled meeting for the
Board's ratification.

•

c.
Meetings. Meetings of the Executive Committee shall be held monthly at
such time and place as prescribed by the President or a majority of the Executive Committee.
Notice by mail of each meeting of the Executive Committee shall be given not less than fortyeight (48) hours in advance of the meeting by the Executive Director or the President. The
required forty-eight (48) hours advance notice may be waived with the consent of the majority
of the members of the Executive Committee.
d.
Minutes. Minutes of each meeting of the Executive Committee shall be
mailed to the Board of Directors within ten (10) days after such meeting, and shall be presented
for approval at the next regular meeting of the Board of Directors.

12

•

000137

•

e.
Quorum. A simple majority of the Ex~utive Committee membership shall
constitute a quorum for the transaction of all business. The affirmative vote of a majority of
those members present shall be required to transact business.
2.

Finance Committee.
~

......

.

~,

{~

.

.. ~.

a.
MemberShip.l. 'The' Finance Committee shall consist of a chairperson and
not fewer than two (2) nor more than four (4) additional members appointed by the President.
The President shall serve as an ex-officio non-voting member of the committee.

Purpose. The purpose of the Finan~ Committee will be to develop,
b.
review and coordinate all fmancial documents, and to assure that the financial matters of the
Lobo Club are properly r~orded and financial statements are accurately and timely prepared.
c.
Meetings. Meetings of the Finance Committee shall be held monthly at
such time and place as prescribed by the Chairperson. Notice by mail of each meeting of the
Finance Committee shall be given not less than forty-eight (48) hours in advance of the meeting
by the Ex~utive Dir~tor. The required forty":eight (48) hours advance notice may be waived
with the consent of the majority of the members of the Finance Committee

•

d.
Minutes. Minutes of each meeting of the Finance Committee shall be
mailed to the Board of Dir~tors within seven (7) days after such meeting, and shall be presented
for approval at the next regularly scheduled me:eting of the Executive Committee and of the
Board of Dir~tors.
e.
Quorum. A simple majority of the Finance Committee membership shall
constitute a quorum for the transaction of all business. The affirmative vote of a majority of
those members present shall be required to transact business.
3.

Nominating Committee.

a.
Membership. The Nominating Committee shall consist of not fewer than
five (5) nor more than seven (7) members. The President-elect shall serve as chairperson.
Purpose. The purpose of the Nominating Committee shall be to sel~t a
b.
qualified slate of nominees to fill the expired terms for. officers and dir~tors as outlined in
Article VIT.
c.

Meetings. The Nominating Committee shall meet per the requirements of

Article VII.

•
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d.
Quorum. A simple majority of the Nominating Committee membership
shall constitute a quorum for th~ transaction of all business. The affinnative vote of a majority
of those members present shall be required to transact business.
4.
Additional Committees. The President, with the approval of the Board of
Directors, may from time to time designate such other committees as may be necessary to
manage the affairs, activities, property and interests of the Lobo Club.

•

ARTICLE X
Nor-FOR-PROFIT ORGANIZATION
The Lobo Club is organized and shall operate as a not-for-profit organization in accordance with
Section 501(c)(3) of the Internal Revenue Code.
ARTICLE XI
INDEMNIFICATION
Every past and present officer (including the Executive Director) or director of the Lobo Club
shall be indemnified by the Lobo Club against reasonable expenses, costs and attorney's fees
actually and reasonably h,curred by him or her in.connection with the defense of any action, suit
or proceeding, civil or criminal, in which he or she is made a party by reason of being or having
been a director or officer. The indemnification may include 'any amounts paid to satisfy a
judgement or to compromise or settle a claim. The director or officer shall not be indemnified
if he or she shall be adjudged to be liable on the basis that he or she has breached 'or failed to
perform the duties of his or her office and the breach or failure to perform constitutes willful
misconduct or recklessness. Advance indemnification of a director or officer may be allowed
for reasonable expenses to be incurred in connection with the defense of action, suit or
proceeding, provided that the director or officer furnishes the Lobo Club a written undertaking
to reimburse the Lobo Club if it is subsequently determined that the director or officer was not
entitled to indemnification.

•

ARTICLE XlI
DISSOLlITION
The Lobo Club shall use its earnings and funds only to accomplish the objective and. purposes
of the Lobo Club, and no part of said monies shall inure or be distributed to the members of the
Lobo Club. If for any reason the "agreement" is terminated or the Lobo Club is dissolved or
liquidated, all accounts of the Lobo Club shall be transferred to the University or a successor
14
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organization(s) designated by a resolution of the Board of Regents on or before the date of
tennination. In such event, the University or other successor organization shall honor to the
maximum extent possible the instructions of donors to the Lobo Club.

ARTICLExm
PARIlAMENTARY RULES

All meetings of the Lobo Club, Board of Directors and, committees shall be governed by and
conducted in accordance with the latest edition of Robert's Rules of Order.

ARTICLE XIV
AMENDMENT

•

These Bylaws may be amended by a two thirds (2/3) vote of the members present at any
membership meeting, provided written notice of the proposed amendment, the place, time and
date of such meeting shall have been given to the members at least two (2) weeks prior thereto.
Pursuant to the "agreement," it is mutually understood and agreed any alteration or variation of
the tenns of the Lobo Club's Articles of Incorporation or the Bylaws of the Lobo Club shall be
submitted for approval to the Board of Regents of the University.

John Brooks, President
UNM LOBO CLUB

•

Date

John Coffman, Secretary
UNM LOBO CLUB
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LEASB

DAMAR LIMITED PARTNERS,

Landlord

and

THE REGENTS OF THE UNIVERSITY OF NEW MEXICO,

Tenant

•
Dated:

•

April

, 1993

Apri16, 1993

OOO~A~

•

•
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LEASE
This lease between DAMAR LIMITED PARTNERS, a New Mexico limited partnership
(herein ·Landlbrd·), and THE REGENTS OF THE UNIVERSITY OF NEW MEXICO, a corporation of the State of New Mexico (herein ·Tenant·), is dated for reference
purposes only as of this __ day of April, 1993.

1.

LEASE OF PREMISES.

In consideration of the Rent (as defined at Section 6.) and the provisions of
this Lease, Landlord leases to Tenant and Tenant leases from Landlord the
Premises described at Section 2.16.
Tenant shall have the nonexclusive right
(unless otherwise provided herein) in common with Landlord, other tenants,
subtenants and invitees, to use the Building COmmon Areas (as defined in
Section 2.3.) and the Common Areas (as defined in Section 2.5.).
This Lease
confers no rights either with regard to the subsurface of the land below the
ground level of the Building in which the Premises is located or with regard to
airspace, interior or exterior, above the ceiling of the Building.
2•

DEFINITIONS'~:
"
.•.. :.

" \1 ' ;
'i,:

:'

.

.I

As used in this Lease the following terms shall have the following meanings:

•

•

$109,689.00 per year, as adjusted pursuant to Sec-

2.1.

BASE RENT:
tion 6.

2.2.

BROKER(S) AND SALES AGENT(S):

2.3.

BUILDING COMMON AREAS:

2.4.

COMMENCEMENT DATE:
The date determined in
Section 4.2., estimated to be approximately

2.5.

COMMON AREAS: Facilities of the Project, including the existing
encumbrances, such as:
sidewalks, walkways, roads, streets,
planted or landscaped areas and other similar facilities of the
project for the benefit of the occupants of the Project as a
whole, as defined in Section 9.7. hereof.
Parcel Ground Lease
Landlord shall have the right to change, add to and delete from
the common Areas and regulate, modify or restrict the use of the
Common Areas.

2.6.

OPERATING EXPENSES AND
Intentionally omitted.

2.7.

EX·ISTING ENCUMBRANCES:
The Existing Encumbrances ( ·Existing
Encumbrances·) include [identify according to survey/title work
for new subdivision]; together with reservations, restriction,s and
easements of record as of the date hereof.

2.8.

EXPIRATION DATE:
otherwise sooner
this Lease.

2.9.

INDEX (Section 6.2.): United States Department of Labor, Bureau
of Labor Statistics Consumer Price Index for all Urban COnsumers,
U.S. City Average, Subgroup ·All Items· (1982-1984 = 100). In the
event this Index is discontinued prior to the expiration of this
Lease, Landlord may substitute any substantially equivalent
official index published by the Bureau o~ Labor Statistics or its

None.

None.

REAL

PROPERTY

accordance with
, 1993 •

TAXES

YEAR

ONE:

180 ~onths after the Commencement Date, unless
termi~ted in accordance with the provisions of

.'\

.

ooo~i 47
successor. Landlord shall use any appropriate conversion factors
to accomplish such substitution. The substitute index shall then
become the -Index- hereunder.
2.10.

LANDLORD'S MAILING ADDRESS:

•

DAKAR LIMITED PARTNERS
1401 Dakota, N.E.
Albuquerque, NM 87110
Attn: Robert E. Martindale
LANDLORD'S RENT PAYMENT ADDRESS:
DAKAR LIMITED PARTNERS
1401 Dakota, N.E.
Albuquerque, NM 87110
Attn: Robert E. Martindale
TENANT'S MAILING ADDRESS:
Real Estate Office
University of New Mexico, Scholes Hall 233
Albuquerque, New Mexico 87131
Attention: Director of Real Estate
2.11.

PARCEL GROUND LEASE: The real property on which the Building and
improvements appurtenant thereto are located is subject to a
ground lease (-Ground Lease-) dated April
, 1993 between The
Regents of the University of New Mexico,-a-corporation of the
State of New Mexico, as landlord (-Parcel Ground Lease Landlord-)
and DAKAR LIMITED PARTNERS, a New Mexico limited partnership, as
tenant, evidenced by that certain Memorandum of Ground Lease filed
as document No.
records Bernalillo COunty, New
Mexico, on April
, 1993.

2.12.

MONTHLY INSTALLMENTS OF BASE RENT:
adjusted pursuant to Section 6.

2.13.

OPTIONS TO EXTEND TERM (Section 4.3.):

2.14.

PARCEL GROUND LEASE PROPERTY: The real property (-the Propertyor -the Land-) which is subject to the Ground Lease on which the
Building and improvements appurtenant thereto are located, more
particularly described in Exhibit -B- attached hereto.

2.15.

PARKING:
Tenant shall be entitled to the use of
parking
spaces located on the Property, as shown in Exhibit -A- attached
hereto. Landlord shall not grant to anyone other than Tenant and
other occupants of the Building the right to park vehicles upon
the Property during the Term of this Lease. Landlord represents
that the number of parking spaces designated in Exhibit -Asatisfies the off-street parking requirements of the City of
Albuquerque for the Building.

2.16.

PREMISES:
The building ( -Building- ) containing approximately
17,651 square feet and all site improvements located on the
Property and more particularly described in Exhibit -A- attached
hereto, which Building is located on the Parcel Ground Lease
Property located at
Spirit Drive, S. E., Albuquerque, New
Mexico and further described in Exhibit -B- attached hereto.

-2-

$9,140.75 per month,

as

•

Intentionally omitted.

•
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•

•

3.

PROJECT: The Building and any other buildings or improvements on
the real property (the 'Proj~ct') described in Exhibit 'C'. The
project is commonly known as University Business Park.

2.18.

RENT: Base Rent and any other sums which become due pursuant to
the terms and conditions of this Lease.

2.19.

SECURITY DEPOSIT (Section 8):

2.20.

STATE:

2.21.

TENANT'S ADJUSTMENT DATES (Section 6.2): Tenant's first Adjustment Date ('First Adjustment Date') shall be twelve (12) months
following the COmmencement Date of this Lease. In the event that
the Commencement Date is other than the first day of a month, then
the Tenant's First Adjustment Date will be twelve (12) months from
the first day of the month following the Commencement Date. The
date twelve (12) months following the First Adjustment Date and
the date every twelve (12) months thereafter will be an Adjustment
Date.
.,
\ .

2.22.

TENANT'S IMPROVEMENT ALLOWANCE (EXhibit 'D'):
any, provided in Exhibit 'D' attached hereto.

2.23.

TENANT'S SHARE:
percent.

2.24.

TENANT'S USE (Section 9): Subject to the limitations set forth
in Section 9 hereof and in the Parcel Ground Lease, Tenant may use
the Premises for any purpose permitted under applicable laws,
ordinances, rules or regulations, provided, however, no such
prohibitions shall limit the use of the Premises for warehouse,
storage, shipping and receiving, offices and ancillary uses.

None.

The State of New Mexico.

The allowance, if

The Tenant's share shall be one hundred (100)

EXHIBITS AND ADDENDA.

The exhibits and addenda listed below are attached hereto and incorporated by
reference in this Lease:

4.

•

2.17 •

3.1.

Exhibit A - Site Plan of the Building.

3.2.

Exhibit B - Description of the Property.

3.3.

Exhibit C - Description of the Project.

3.4.

Exhibit D - COnstruction Provisions/Tenant Improvements.

3.5.

Exhibit E - Regulations and Restrictions.

3.6

Exhibit F - Park Development Guidelines.

3.7

Exhibit G - Building Rules and Regulations.

3.8

Addenda:
Attached hereto and made a part of this Lease by
reference are Sections 34 through 43.

TERM OF LEASE.

4.1.
Fixed Term. This Lease shall be for a term ('Term') commencing
at 12:01 A.M. on the Commencement Date and ending at 11:59 P.M. on the Expiration
Date unless sooner terminated or extended as herein provided •

-3-
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4.2.
Commencement Date. The Term of this Lease shall commence upon the
earlier of (a) thirty (30) days after issuance by the appropriate government
agency of a final certificate of occupancy concerning the Premises, and
completion by Landlord of all of the Tenant Improvements set forth in
Exhibit -0-, or (b) the date Tenant takes possession of the Premises
(-COmmencement Date-). Landlord agrees to notify Tenant of the issuance of the
final certificate of occupancy promptly following the same and thereupon Tenant
may have possession of the Premises. Within five (5) days after the COmmencement
and Expiration Dates of this Lease become ascertainable to Landlord, as provided
above, Landlord shall execute and deliver a written statement to Tenant
specifying the Commencement and Expiration Dates of this Lease.
Tenant shall
within ten (10) days execute and deliver the same back to Landlord.
Said
statement when so executed and delivered shall be deemed to be incorporated in
and shall become a part of this Lease. If Tenant fails to execute and deliver
back to Landlord said statement within ten (10) days after delivery by Landlord,
the dates set forth therein shall nevertheless be conclusively binding on Tenant.

5.

4.3.

Options to Extend Term.

4.4.

Options are Non-Transferable.

•

Intentionally omitted.
Intentionally omitted.

CONSTRUCTION OF THE PREMISES.

Landlord and Tenant hereby agree that Landlord shall construct a building in
accordance with the provisions of Exhibit -0-.
5.1.
Conditions. The effectiveness of this Lease and the Parcel Ground
Lease, under Section 5.1 thereof, shall be conditioned on Tenant's approval of
the Final Plans and Construction COst Bid, as defined in Exhibit -0- and on
commencement of construction of the Building by
, 1993. Landlord
shall use reasonable efforts to obtain such approval.
If Landlord, after
reasonable efforts, has. not been able to obtain such approval and commence
construction by
, 1993, either party can terminate this Lease, and
the Parcel Ground Lease, at any time before the date construction commenced, by
giving notice to the other party.

•

Tenant recognizes that the lease provisions may be approved by the
institutional lender that finances the Building.
If, as a condition to
financing, the institutional lender requires modification of the Lease
provisions, Tenant shall approve and execute the required modification, other
than a modification that substantially changes the size, dimensions, or location
of the Building, increases the Rent which Tenant is obligated to pay under the
Lease, or adversely changes any of Tenant's rights or obligations. If required
by any institutional lender, Tenant shall provide an opinion of an outside
counsel reasonably acceptable to the institutional lender regarding the due
authorization by Tenant of this Lease and the enforceability of the Ground Lease
and this Lease as to Tenant, subject to such exceptions as deemed necessary by
such outside counsel.
5.2.

Architectural Review.

5.2.1.
Condition of Ground Lease Landlord. Tenant recognizes
that all improvements to be constructed at the Project shall conform to an
architectural style and manner compatible and harmonious with the
remaining structures and improvements within the Project in order to
create compatible appearances and views and aesthetic harmony throughout
the Project, with the ultimate purpose of developing an overall set of
general architectural design criteria for the uniform development and
construction of buildings and improvements in the Project.
5.2.1.1. Approval of Drawings. Parcel Ground Lease Landlord
shall approve drawings (-Drawings-) consisting of elevation and

-4-
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perspective drawings which depict the exterior design concepts for
the Building and a site plan for the Building. If Parcel Ground
Lease Landlord shall make reconunendations for change in Drawings,
Tenant shall cooperate with Landlord and Landlord's architect to
conform the exterior design of the Building to the requirements
of the Regulations and Restrictions and Park Development Standards
set forth in Exhibit ·E· and Exhibit ·F· respectively, attached
hereto and the recommendations of the Parcel Ground Lease
Landlord.
5.2.2.
Architectural Control Committee. Pursuant to the terms
of the Rules and Regulations set forth in Exhibit ·E· to this Lease, an
Architectural control Conunittee (·ACC·) designated by the Parcel Ground
Lease Landlord shall approve plans and specifications showing the nature,
kind, shape, height, materials, floor plan, exterior elevation, color
scheme and location of the Building and landscaping (·Plans·). Landlord
shall use reasonable efforts to obtain the approval of ACC to the Plans.
;r.ftJ\qc shall make reconunendations for change to the Plan, Tenant shall
", .. cooperate with Landlord ' s architect to conform the Plans to the Rules and
Regulations, Park Development Standards, and the reconunendations of ACC,
and to obtain approval of the Plans by ACC.
6.

•

RENT.

6.1.
Payment of Base Rent. Tenant agrees to pay the Base Rent for the
Premises. Monthly Installments of Base Rent shall be invoiced monthly at least
fifteen (15) days in advance of the installment due date and shall be payable in
advance on the first day of each calendar month of the Term. If the Term begins
(or ends) on other than the first (or last) day of a calendar month, the Monthly
Installment of Base Rent for the partial month shall be prorated based on a
thirty (30) day month. The Rent shall be paid to Landlord at the Rent Payment
Address set forth in Section 2.10. or to such other person at such place as
Landlord may from time to time designate in writing, without prior demand
therefor and without deduction or offset, in lawful money of the United States
of America.
6.2.
Adjusted Base Rent. Upon Tenant's approval of the Final Plans and
the Construction Cost Bid and at the request of either Landlord or Tenant, the
Base Rent payable hereunder shall be adjusted as of the commencement Date to an
amount equal to fourteen and one-eighth (14.125) percent of the Construction Cost
Bid. The Monthly Installments of Base Rent shall be adjusted to 1/12th of the
adjusted Base Rent.
The amount of Base Rent (and the corresponding Monthly Installments of Base Rent) payable hereunder shall be adjusted conunencing on Tenant's
First Adjustment Date based upon the increase (if any) in the Index, provided,
however, that any Index incraase of more than five (5) percent will be treated
as a five (5) percent increase. The Index for the calendar month which is four
(4) months before the Commencement Date shall be the ·Base Index·.

•

Subject to the limitations contained in this paragraph, on the
Adjustment Dates, the Base Rent shall be increased by a percentage equal to the
percentage increase, if any, in the Index in publication four (4) months before
the Adjustment Date (the ·Comparison Index·) over the Base Index (·Adjusted Base
Rent·) up to a maximum percentage increase of five (5) percent since the previous
adjustment. In the event the Base Rent as adjusted by the increase in the Index
is equal to or less than the amount of Base Rent payable during the preceding
year, then the Base Rent shall remain the amount of Base Rent payable during the
preceding year. When the Adjusted Base Rent payable as of each Adjustment Date
is determined, Landlord shall give Tenant written notice of such Adjusted Base
Rent and the manner in which it was computed.
The Adjusted Base Rent shall
thereafter be the ·Base Rent· for all purposes under this Lease •
-5-
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6.3.

Real Property Taxes.

6.3.1.
Subject to the limitations contained in Section 38.,
Tenant shall assess the Property, the Building and Tenant Improvements in
its name and will pay all real property taxes assessed against the
Property, the Building and the Tenant Improvements, if any. If Tenant's
Share is ever less than one hundred percent (100%), Landlord, within ten
( 10) days after receipt of a statement from Tenant, will reimburse Tenant
for that portion of the real property taxes paid by Tenant in excess of
Tenant's Share.

•

6.3.2.
As used herein, the term ·Real Property Taxes· shall
include every form of tax (other than general net income or estate taxes
of Landlord), license fee, charge, levy, assessment, (including, without
limitation, any increases due to reassessment or escape assessment)
ordinary or extraordinary, imposed by any authority having direct or
indirect power to tax, including without limitation, any city, county,
state, or federal government, against any legal interest of Landlord in
the Premises or the Building, and any such tax, charge, levy or assessment
imposed, in addition to or in substitution for any tax previously included
within the definition of real property tax, partially or totally, whether
or not foreseeable or now within the contemplation of the parties.
6.3.3.
Tenant's liability to pay Tenant's Share of real
property taxes and general and special assessments shall be prorated on
the basis of a 36s-day year, to account for any fractional portion of a
tax year included in the Term at its commencement and expiration.
If
Tenant's Share changes during the tax year, Tenant's Liability will be
calculated based upon the different Tenant's Share applicable to each
portion of the tax year.
6.4.
Taxes on Tenant's Use and Occupancy. Subject to the limitations
contained in Section 38. and in addition to the Rent and any other charges to be
paid by Tenant hereunder, Tenant shall reimburse Landlord upon demand for any and
all taxes payable by Landlord (other than net income taxes) which are not
otherwise reimbursable under this Lease, whether or not now customary or within
the contemplation of the parties, where such taxes
upon, measured by or
reasonably attributable to (a) the cost or value of Tenant's equipment,
furniture, fixtures and other personal property located in the Premises, or the
cost or value of any leasehold improvements made in or to the Premises by or for
Tenant, other than Building improvements made by Landlord, regardless of whether
title to such improvements is held by Tenant or Landlord; (b) the gross or net
Rent payable under this Lease, including, without limitation, any rental or gross
receipts tax levied by any taxing authority with respect to the receipt of the
Rent hereunder; (c) the possession, leasing, operation, management, maintenance,
alteration, repair, use or occupancy by Tenant of the Premises or any portion
thereof; or (d) this transaction or any document to which Tenant is a party
creating or transferring an interest or an estate in the Premises. If it becomes
unlawful for Tenant to reimburse Landlord for any costs as required under this
Lease, the Base Rent shall be revised to net Landlord the same net Rent after
imposition of any tax or other charge upon Landlord as would have been payable
to Landlord but for the reimbursement being unlawful.

•

are

6.5.
Operating Expenses. Tenant shall pay to Landlord, as additional
rent, Tenant's Share, as defined in Section 2.23, of all Operating Expenses (as
herein defined) levied or assessed against the Building or the land which is
described in Exhibit B attached hereto.
6.5.1.
Definitions.
As used in this Section 6.5. the term
·Operating Expenses· shall mean all expenses, costs and disbursements (but
-6-
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not replacements of capital investment items) incurred or paid in
connection with the ownership, operation and maintenance of the Building,
and parking areas located on the Property, including but not limited to,
the following:
6.5.1.1.
Annual assessments and special assessments levied
by the Parcel Ground Lease Landlord to administer and maintain the
Common Areas of the Project (Section 9.7 herein) and the land on
which the Building is located as provided in the Parcel Ground
Lease.
6.5.1.2.
Any assessments, levy, or charge imposed whether
by a special assessment district or benefit district or other
funding mechanism which are imposed to finance certain on-site
improvements, including but not limited to, certain utilities,
street improvements, drainage and sewer improvements, traffic
lights and other controls and other similar facilities necessary
for development of the Project, whether or not foreseeable or now
within the contemplation of the parties. If the assessment, levy
or charge contemplated hereunder is the result of improvements
done or caused to be done by Landlord, or if the proceeds of any
such assessment, levy or charge pays the cost of any improvements
which are included in the computation of Base Rent, the assessment, levy or charge therefor shall not be included in Operating
Expenses. If the assessment, levy or charge contemplated hereunder is the result of action by any governmental authority, then
the proportionate share allocated to the Building shall be
included in Operating Expenses.

•

•

6.5.1.3.
Any assessments, levy, or charge imposed as a
result of easements and restrictions or reciprocal easement
agreements to public entities, public service corporation, public
utilities, governmental agencies or others as may be necessary or
appropriate in Landlord's reasonable business judgment for any
purpose beneficial to the land, and Tenant's use, occupancy and
enjoyment of the Premises under this Lease.
Such easement and
restrictions and reciprocal easement agreements may include rights
for the installation, maintenance, repair and replacement of
public utility facilities, infrastructure such as streets, curbs,
gutters, sidewalks and other common areas, or for the construction
or operation of improvements on the land. If the assessment, levy
or charge contemplated hereunder is the result of improvements
done or caused to be done by Landlord, or if the proceeds of any
such assessment, levy or charge pays the cost of any improvements
which are included in the computation of Base Rent, the assessment, levy or charge therefor shall not be included in Operating
Expenses. If the assessment, levy or charge contemplated hereunder is the result of action by any governmental authority, then
the proportionate share allocated to the Building shall be
included in Operating Expenses.
6.5.1.4.
All costs and expenses of every kind and nature,
paid or incurred by Landlord, because of or in connection with the
management, operation, protection, replacement, repair, ownership,
maintenance, or occupation of the Building and Property including,
without limiting the generality of the foregoing: (a) maintenance,
repair, cleaning, painting, and the cost of replacements of the
structural parts of the Building (including the roof, foundation,
floor slab, and load bearing walls) amortized over the useful life
of such replacement, the exterior surfaces of the Building, the
electrical, plumbing, sewage, heating, ventilating, or air conditioning ('HVAe'), utility systems, elevators, escalators, and
-7-
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other building service equipment, and the irrigation systems and
all landscaping of the Building; (b) the cost amortized over the
useful life of capital improvements constructed to comply with any
law not in effect or applicable to the Building as of the
commencement Date; (c) the cost amortized over the useful life of
the modification of existing or construction of additional capital
improvements or building service equipment, which reduce the
consumption of utilities or services or the Operating Expenses of
the Building and replacement of capital improvements or building
service equipment existing as of the Commencement Date when
required because of normal wear and tear or obsolescence;
(d) insurance premiums and costs for the liability, fire and
property damage insurance carried by Landlord and other insurance
relating to the Premises carried by Landlord at the reasonable
request of Landlord's institutional lender (including ·deductibles· of up to $1,000 per occurrence and the prepayment of
premiums for coverage of up to one year); (e) the cost of
compliance with all applicable laws and covenants, conditions or
restrictions (including payment of charges assessed pursuant
thereto); (f) auditing, accounting, legal and other outside
services, including the cost of any environmental audits of the
property required by Landlord's lender; (g) depreciation or rental
of maintenance and operating machinery and equipment; (h) the cost
of all utilities and services not directly charged to Tenant;
( i) that portion of all compensation and payroll (including
benefits and premiums for worker'S compensation and other
insurance) paid to or for the benefit of Landlord's employees
involved in the performance of work described in this subsection
which is fairly allocable to the Building; (j) supplies and
materials consumed in connection with the Building; (k) any other
cost or expense which would be deductible business expense for
Federal Income tax purposes.
6.5.2.
Notwithstanding the foregoing, the following shall not
be included within Operating Expenses:
6.5.2.1.
Except as provided in Section 6.5.1.4(k), interest
or rent paid to any lender.
6.5.2.2.
Tenant.

•

•

The cost of constructing tenant improvements for

6.5.2.3.
Repairs covered by proceeds of insurance or from
funds provided by Tenant.
6.5.2.4.
The cost of repairs required as a result of any
partial taking of the Premises.
6.5.2.5.
Any cost or expense either incurred by Landlord or
resulting from services rendered by Landlord prior to the
commencement Date.
6.5.2.6.
Leasing commission, attorneys fees, costs and
disbursements and other expenses incurred in connection with
negotiations or disputes with the Tenant or other occupants or
prospective occupants of the Premises, or associated with
enforcement of this Lease, defense of Landlord's title to or
interest in the Property or any part thereof.
6.5.2.7.
COsts incurred by Landlord in connection with the
construction of the Building and related facilities, the correction of defects in construction of the Building or the discharge
-8-
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of its obligations
Building.

with respect

to

the

construction of

the

6.5.2.8.
Except as expressly provided in Section 6.5.1.4.,
costs incurred by Landlord for alterations or additions which are
considered capital improvements or replacements under generally
accepted accounting principles.
6.5.2.9.
Except as expressly provided in Section 6.5.1.4.,
depreciation and amortization.
6.5.2.10.
Except as expressly provided in Section 6.5.1.4.,
costs of a capital nature including but not limited to, capital
improvements, capital repairs, capital equipment and capital tools
all as determined in accordance with generally accepted accounting
principles.
6.5.2.11.
Overhead and profit increment paid to subsidiaries
or affiliates of Landlord or to any party as a result of noncompetitive selection process, for management or other services on
or to the Project or for supplies or other materials to the extent
that the costs of such services, supplies or materials exceed the
costs that would have been paid had the services, supplies or
materials been provided by unaffiliated parties on a competitive
basis.
6.5.2.12.
Landlord's general cOrPOrate overhead and general
administrative expenses.

•

6.5.2.13.
Except as expressly included in the Parcel Ground
Lease Landlord's assessments as provided in Section 6.5.1.1.,
advertising and promotional expenditure •
6.5.2.14.
Except as expressly provided in Section 6.5.1.4.,
any other expense which under generally accepted accounting principles and practice would not be considered a normal maintenance
or operating expenses.
6.5.3.
Payment of Operating Expenses.
Operating Expenses shall be paid as follows:

•

Tenant's

Share

of

6.5.3.1.
Monthly Estimate.
Prior to the commencement of
each calendar year of the Term, or as soon thereafter as is
reasonably practical, Landlord shall deliver to Tenant Landlord's
reasonable written estimate of the Operating Expenses for the
ensuing calendar year. During the ensuing calendar year, Tenant
shall pay Tenant's Share of the estimated Operating Expenses in
advance in equal monthly installments pursuant to the same
provisions as Monthly Installments of Base Rent.
If during the
course of the calendar year Landlord determines that actual
Operating Expenses will vary from its estimate by more than five
percent (5%), Landlord may revise its estimate by written notice
to Tenant; whereupon payments of estimated Tenant's Share of
Operating Expenses shall be adjusted and thereafter paid on the
basis of Landlord's revised estimate.
Within ninety (90) days
after the end of the calendar year, Landlord shall furnish to
Tenant a statement in reasonable detail of the actual Operating
Expenses for the preceding calendar year. If the actual Operating
Expenses are not equal to the estimated Operating Expenses, the
Tenant's Share of the difference shall be paid to or by Landlord,
as the case may require, within thirty (30) days after delivery
of Landlord's statement to Tenant, to the end that Landlord shall
-9-
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receive the entire amount of the Tenant's Share of the Operating
Expenses for the preceding calendar year and no more.

•

6.5.3.2.
Tenant's Inspection of Invoices.
Following
reasonable prior written notice to Landlord, Tenant shall have the
right to inspect Landlord's paid invoices relating to Operating
Expenses at Landlord's office within thirty (30) days of receipt
of any annual statement of Operating Expenses, for the purpose of
verifying the charges contained in such statement. Tenant may not
withhold any payment due Landlord pending completion of such
inspection.
6.6.
Net Lease. It is the intention of the parties hereto that this
Lease shall be completely net to Landlord and shall not be terminable for any
reason by Tenant, and that Tenant shall not be entitled to any abatement of or
reduction in Rent or other amounts hereunder, except as herein expressly provided
regardless of disturbance, prevention, interruption or inconvenience in the use
and occupancy of the Premises from any cause whatsoever, whether within or beyond
the present contemplations of the parties. With respect to the foregoing, any
present or future law to the contrary is hereby waived by Tenant, and shall not
alter this agreement of the parties.
7.

INTEREST AND LATE CHARGES.

If Tenant fails to pay when due any Rent or other amounts or charges which Tenant
is obligated to pay under the terms of this Lease, the unpaid amounts shall bear
interest at ten percent (10%) per annum or the legal rate, whichever is higher,
from the date the monies became due until payment is received by Landlord.
Tenant acknowledges that the late payment of any Monthly Installment of Base Rent
will cause Landlord to lose the use of that money and incur costs and expenses
not contemplated under this Lease including, without limitation, administrative
and collection costs and processing and accounting expenses, the exact amount of
which is extremely difficult to ascertain. Therefore, in addition to interest,
if any such sum is not received by Landlord within thirty (30) days from the date
it is due, Tenant shall pay Landlord a late charge equal to four percent (4%) of
such sum. Landlord and Tenant agree that this late charge represents a reasonable estimate of such costs and expenses and is fair compensation to Landlord for
the loss suffered from such nonpayment by Tenant. Acceptance of any interest or
late charge shall not constitute a waiver of Tenant's default with respect to
such nonpayment by Tenant nor prevent Landlord from exercising any other rights
or remedies available to Landlord under this Lease. Such late charge shall be
considered and be due as additional Rent.
8.

•

SECURITY DEPOSIT.

Tenant agrees to deposit with Landlord the Security Deposit set forth in Section
2.19. upon execution of this Lease as security for Tenant's faithful performance
of its obligations under this Lease. Landlord and Tenant agree that the Security
Deposit may be commingled with funds of Landlord and Landlord shall have no
obligation or liability for payment of interest on such deposit. Tenant shall
not mortgage, assign, transfer or encumber the Security Deposit without the prior
written consent of Landlord and any attempt by Tenant to do so shall be void,
without force or effect and shall not be binding upon the Landlord.
If Tenant fails to pay any Rent or other amount when due and payable under this
Lease, or fails to perform any of the terms hereof, Landlord may, at its option
and without prejudice to any other r~edy which Landlord may have on account
thereof, appropriate and apply or use all or any portion of the Security Deposit
for Rent payments or any other ~mount then due and unpaid, for payment of any
amount for which Landlord has becoue o~ligated as a result of Tenant's default
or breach, and for any loss 0;: d:mage sustained by Landlord as a result of
Tenant's default or breach. If L~ndlord so uses any of the Security Deposit,
-10-
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Tenant shall, within ten (10) days after written demand therefor, restore the
Security Deposit to the full amount originally deposited; Tenant's failure to do
so shall constitute an act of default hereunder and Landlord shall have the right
to exercise any remedy provided for at Section 19. hereof.
Should Tenant comply with all of the terms and conditions of this Lease, within
thirty (30) days after the Term (or any extension thereof) has expired or Tenant
has vacated the Premises, whichever shall last occur; and provided Tenant is not
then in default on any of its obligations hereunder, Landlord shall return to
Tenant (or, at Landlord's option, to the last subtenant or assignee of Tenant's
interest hereunder) the Security Deposit less any expenditures made by Landlord
to repair damages to the Premises caused by Tenant and to clean the Premises upon
expiration or earlier termination of this Lease.
In the event of bankruptcy or other debtor-creditor proceedings against Tenant,
such Security Deposit shall be deemed to be applied first to the payment of Rent
and other sums due Landlord for all periods prior to the filing of such
proceedings.
9.

TENANT'S USE OF THE PREMISES.

The prov1s10ns of this Section are for the benefit of the Landlord and are not
nor shall they be construed to be for the benefit of any tenant of the Project.
Tenant's indemnities provided in this Section shall be subject to the provisions
of Section 35.
9.1.
Use. Tenant shall use the Premises solely for the purposes set
forth in Section 2.24.

•

9.2.
Observance of Law. Tenant shall not use or occupy the Premises
or permit anything to be done in or about the Premises in violation of any
covenant, condition or restriction, or law, statute, ordinance or governmental
rules, regulations or requirements now in force or which may hereafter be enacted
or promulgated. Tenant shall, at its sole cost and expense, upon notice from
Landlord, immediately discontinue any use of the Premises which is declared by
any governmental authority having jurisdiction to be a violation of law or the
certificate of occupancy and promptly comply with all laws, statutes, ordinances
and governmental rules, regulations or requirements now in force or which may
hereafter be in force which shall by reason of the nature of Tenant's use or
occupancy of the Premises, impose any duty upon Tenant or Landlord with respect
to the nature of Tenant's use or occupation.
The judgment of any court of
competent jurisdiction or the admission by Tenant in any action or proceeding
against Tenant, whether Landlord is a party thereto or not, that Tenant has
violated any such law, statute, ordinance, or governmental regulation, rule or
requi.rement i.n the use of the Premises shall be conclusive of the fact as between
Landlord and Tenant.
9.3.
Insurance.
Tenant shall not do or permit to be done anything
which will invalidate or increase the cost of any fire, extended coverage or
other insurance policy covering the Building or Project and/or property located
therein, and shall comply with all rules, orders, regulations, requirements and
recommendations of Landlord's insurance carrier(s) or any board of fire insurance
underwriters or other similar body now or hereafter constituted, relating to or
affecting the condition, use or occupancy of the Premises, excluding structural
changes not related to or affected by Tenant's improvements or acts. Tenant
shall promptly upon demand reimburse Landlord for any additional premium charged
for violation of this Section.
9.4.
Nuisance and Waste. Tenant shall not do or permit anything to be
done in or about the Premises which will in any way obstruct or interfere with
the rights of other tenants or occupants of the Project, or injure or annoy them,
or use or allow the Premises to be used for any improper, immoral, unlawful or
-11-
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objectionable purpose, nor shall Tenant cause, maintain or permit any nuisance
in, on or about the Premises. Tenant shall not do anything on the Premises which
will cause damage to the Premises or the Building or threaten or impair the
structural strength of the Building. Tenant shall not commit or suffer to be
committed any waste in or upon the Premises.

•

9.5.
Load and Equipment Limits. Tenant shall not place a load upon any
floor of the Premises which exceeds the load per square foot which such floor was
designed to carry as determined by Landlord or Landlord's structural engineer.
The cost of any such determination made by Landlord's structural engineer in
connection with Tenant's occupancy shall be paid by Tenant upon Landlord's
demand. Tenant shall not install business machines or mechanical equipment which
will in any manner cause noise objectionable to other tenants of the Project or
injure, vibrate or shake the Premises or Building.
9.6.

Toxic Materials.

9.6.1.
Unless Tenant obtains prior written consent of Landlord,
Tenant shall not create, generate, use, bring, allow, emit, dispose, or
permit on the Premises any toxic or hazardous gaseous, liquid or solid
material or waste ( -Toxic Material- ) , including without limitation,
material or substance (a) having characteristics of ignitability, corrosivity, reactivity, or extraction procedure toxicity, or (b) which is
listed on any of the Environmental Protection Agency's lists of hazardous
wastes or as identified in the Hazardous Waste Management Re<JUlations
promulgated by the Environmental Improvement Board of the New Mexico
Health and Environment Department as required under the New Mexico
Hazardous Waste Act Section 74-4-1 et seq., NMSA 1978, or (c) which has
been determined by New Mexico, federal or local governmental or public
authority or agency to be capable of posing a risk of injury to health,
safety or property.
9.6.2.
Subject to the provisions of Section 35, Tenant shall
indemnify and hold Landlord and any leasehold mortgagee with respect to
which Tenant has been notified in writing as provided in Section 23
hereof, harmless from any claims, liabilities, costs or expenses incurred
or suffered by Landlord or such leasehold mortgagee arising from Tenant's
activities in bringing, allowing, using, permitting, generating, creating,
emitting or disposing of Toxic Materials whether or not consent to same
has been granted by Landlord. Tenant's indemnification and hold harmless
obligations include, without limitation (a) claims, liability, costs or
expenses resulting from or based upon administrative, judicial (civil or
criminal) or other action, legal or equitable, brought by any private or
public person under COmmon law or any federal, state, county or municipal
law, ordinance or regulation, (b) claims liabilities, costs or expenses
pertaining to the cleanup or containment of Toxic Materials, the identification of the pollutants in the Toxic Materials, the identification of the
scope of any environmental contamination, the removal of pollutants from
soils, riverbeds or aquifers, the provision of an alternative public
drinking water source, (C) all costs and fees incurred in defending such
claims, and (d) all costs or losses to Landlord arising from inability or
delay in selling or leasing the Premises after the expiration of the
Lease, including, without limitation, reduction in the market value of the
Premises. Tenant shall comply at its sole cost, with all laws pertaining
to such Toxic Materials. Tenant's hold harmless and indemnity obligations
hereunder shall survive the expiration or termination of this Lease.
9.6.3.
Tenant shall provide to Landlord a copy of any permit
applications and/or permits issued by any governmental agency concerning
Tenant's use or generation of Toxic Materials on or about the Premises.
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9.6.4.
In the event Landlord grants Tenant permission to so
bring, allow, use, permit, generate, create, emit or dispose of Toxic
Materials as set forth in Section 9.6.1. above (a) Tenant shall provide to
Landlord on an annual basis a report from a person who is, to Landlord's
satisfaction, appropriately qualified or licensed as an expert in the
field of toxic materials laws compliance matters, certifying that Tenant
is complying with all applicable governmental statutes and regulations
concerning Toxic Materials, and that there have been no spills or
contaminations by Tenant at the Premises that have not been fully
corrected and cleaned up and, (b) prior to any such bringing, allowing,
using, permitting, generating, creating, emitting or disposing of Toxic
Materials, Tenant shall provide proof satisfactory to Landlord that tests
prove existing contamination by such Toxic Materials (which has not
resulted from acts or omissions of Tenant) or if Tenant fails to provide
such proof it shall be conclusively presumed between parties that any such
contamination thereafter existing at, on or emitted from the Premises was
caused solely by Tenant.
Tenant shall pay the costs and expenses of
obtaining any report or study required by this Section.
9.6.5.
In the event of contamination by Toxic Materials at,
from, of or around the Premises, the Building or the Project, the cleanup
of which is the responsibility of Tenant, Landlord may require within
fifteen (15) days after written notification from Landlord, that Tenant
post a bond or other adequate security to the benefit of Landlord, in an
amount equal to Landlord's estimate of costs for cleaning up the contamination. ~hepo~~ing of the bond does not relieve Tenant from fulfilling
its responsibility to clean up the contamination. After the contamination
has been cleaned'up and certified, as set forth in Section 9.6.3. above,
the bond or other adequate security shall be returned to Tenant. The bond
requirement contained herein shall apply to any tenant other that The
Regents of the University of New Mexico •
9.7.
Common Areas. Tenant is hereby granted, for so long as it is not
in default hereunder, a non-exclusive license to use the COmmon Areas in common
with other occupants of the Project, such facilities which are designated from
time to time for the general use, benefit or convenience of Tenant and the other
tenants or occupants of the Project or their employees, customers, or invitees
(the ·COmmon Areas·), including, without limitation, outside lighting fixtures,
parking areas, walkways, access and perimeter roads, sidewalks, shrubbery, curbs,
landscaPed areas, planters, and similar common areas, facilities and systems.
Tenant shall use the Common Areas in conformity with the reasonable rules and
regulations and changes thereto from time to time promulgated by the Parcel
Ground Lease Landlord governing the use of said Common Areas. The manner and
nature of the installation and maintenance of the common Areas shall be subject
to the sole discretion of the Parcel Ground Lease Landlord. The Parcel Ground
Lease Landlord has reserved the right to make changes from time to time in the
shape, size, location and extent, of same provided that any such change shall be
after notice to Tenant, except as may be required by law or government agencies.
The Ground Lease Landlord has retained the right to temporarily close the COmmon
Areas from time to time in order to prevent a dedication thereof, if necessary,
or for the making of repairs or performance of maintenance.
10.

•

SERVICES AND UTILITIES.

After the original installation, hookup and delivery of all utilities and
services that the Landlord will make and warrant as part of the Landlord's
improvements, Tenant shall make all arrangements for, and shall pay for, prior
to delinquency, and shall indemnify and hold harmless Landlord from, all costs,
expenses or liabilities arising from installation, hookup, delivery and repair
of all utilities and services supplied to or consumed by Tenant in, on, or about
the Premises, including but not limited to water, gas, electricity, telephone
service, refuse pickup, and sewer service charges. Landlord shall not be liable
-13-
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to Tenant for any interruption or failure of any utility services to the Premises
or the Building from any cause whatsoever nor shall such constitute a constructive eviction or give rise to a right of Rent offset or abatement or affect the
obligations of Tenant under this Lease in any other way whatsoever.
11.

•

REPAIRS AND MAINTENANCE.

11.1.
Condition of the Premises. Landlord shall warrant that as of the
Commencement Date that the Premises, the Building, and improvements, and facilities appurtenant thereto, are then in good, clean, safe and tenantable condition
and in compliance with all laws, regulations and ordinances that are applicable.
11.2.
Maintenance bv Landlord. Landlord's sole obligation to maintain
and repair (other than as set forth in Sections 16. and 17.) shall be to perform
any needed repair to the structural parts of the Building, to the surface of the
exterior roof and exterior walls (except skylights, doors, door frames, window
frames and window glass), provided, however, that Landlord shall not be liable
for any damage to Tenant or the property of Tenant resulting from Landlord's
failure to make any repairs required or permitted by this section 11.2. unless
written notice of the need for such repairs has been given to Landlord by Tenant,
Tenant is not then in default hereunder and Landlord has failed for a period
thirty (30) days after receipt of the notice, unless prevented, delayed or
hindered by causes not. the fault of Landlord, to make or begin the needed
repairs; provided further, that prior to Landlord incurring any obligation to
repair the exterior roof, and immediately upon demand by Landlord at any time
Landlord requests same, Tenant shall remove, at its sole cost, any equipment or
fixtures it has installed on the roof to the extent Landlord or its roofing
contractor deems it necessary or appropriate.
In the event of a hazard or
emergency, Landlord shall perform its obligations immediately. If Landlord does
not perform its obligations within the time limitations set forth in this
Section, then Tenant can perform the obligations.
Tenant shall promptly
reimburse Landlord on demand for the full reasonable cost of any repairs or
maintenance made pursuant to this Section 11.2.
11.3.

Tenant's Obligations.

11.3.1.
Except as expressly provided for in Sections 11.2., 16.
and 17. hereof, and except as may be caused by the sole negligence or
willful misconduct of Landlord or its agents, employees or contractors,
Tenant shall, at its sole cost during the entire Term of this Lease and
any extensions hereof, keep and maintain in good, safe, watertight and
sanitary order, condition, appearance and repair, and in good working,
operating and functioning condition the Premises, any alterations or
appurtenances thereto, improvements or facilities therein, and appurtenances and every part thereof performing all maintenance and making every
repair required to do so.

•

11.3.2.
Tenant shall, at its sole cost, keep and maintain all
utilities, fixtures, and plumbing, electrical and mechanical equipment
used by Tenant in good order, condition and repair, and in good working,
operating and functioning condition.
11.3.3.
Tenant shall, at its sole cost, keep and maintain any
garage or other parking area on the Property in good, safe order and
condition, performing all maintenance and making every repair including
but not limited to sweeping, snow removal and resurfacing as may be
required.
11.3.4.
Tenant shall complete all maintenance and repair which
is the obligation of Tenant expeditiously in a first class and workmanlike
manner and in compliance with applicable laws, statutes, ordinances and
rules of any public authority.
-14-
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11.3.5.
Tenant shall deposit all trash in a covered trash
container, to be installed by Tenant as and where authorized by Landlord.
Tenant shall, at its sole cost, obtain and pay for such trash container.
11.4.
Landlord's Liability. Except as otherwise expressly provided in
this Lease, Landlord shall have no liability to Tenant nor shall Tenant's obligations under this Lease be reduced or abated in any manner by reason of any inconvenience, annoyance, interruption or injury to business arising from Landlord's
making any repairs or changes which Landlord is required or permitted by this
Lease or required by law to make in or to any portion of the Project, Building
or Premises. Landlord shall nevertheless use reasonable efforts to minimize any
interference with Tenant's conduct of its business in the Premises.
Tenant
waives the benefits of any law existing now or at any time during the Term of
this Lease and any extensions thereof or thereafter giving Tenant rights or
remedies as a result of the physical condition of the Premises or the Building
and all right to make repairs at the expense of Landlord or to terminate this
Lease as expressly provided herein.
12.

•

ALTERATIONS AND ADDITIONS.

12.1.
Landlord's Consent. Tenant shall not make any additions, alterations or improvements to the Premises without obtaining the prior written consent
of Landlord. Landlord may require Tenant to submit plans and specifications for
the requested alteration work.
If the proposed alteration work requires the
approval of Parcel Ground Lease Landlord and/or the ACC, then Landlord's consent
shall be conditioneduponJob~ainingsuch approval and the provisions of Section
5.2. herein shall apply.
Landlord's consent may be conditioned on Tenant's
removing any such additions, alterations or improvements upon the expiration of
the Term and restoring the Premises to the same condition as on the date Tenant
took possession•
12.2.

Conditions to Making Alterations or Additions.

12.2.1.
All work with respect to any addition, alteration or
improvement shall comply with all applicable laws, ordinances and rules of
any public authority.
Before any alterations are begun, Tenant shall
procure, at its own sole cost and expense all necessary permits from all
governmental authorities and shall, on demand, deliver photocopies thereof
to Landlord. Upon Tenant's request, Landlord, at no cost or expense to
Landlord, shall join in the application for such permits whenever such
action is necessary.
12.2.2.
In making any alterations, Tenant shall not violate the
terms or conditions of any insurance policy obtained or required pursuant
to the provisions of this Lease affecting or relating to the Premises or
any part thereof.
12.2.3.
No alterations shall be made until Landlord first
obtains the written consent thereto by Landlord's lenders, if any 'such
consent is required under any Landlord's encumbrance, and Tenant has
complied with all conditions precedent to the making of alterations, if
any, contained in any of Landlord's encumbrances, after receiving notice
of such conditions from Landlord.
12.2.4.
No alterations shall be made which would affect the
outside appearance or strength of the Building, adversely affect the
proper functioning of any other utility systems.

•

12.2.5.
No alterations shall be made which would render title to
the Building or any part thereof unmarketable, or which would reduce the
value of the Premises below the value thereof immediately prior to the
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making of such alterations; or violate any of the terms, conditions and
covenants of any easement, covenant or restriction affecting the Premises.

•

12.2.6.
Any alteration shall be done in a good and workmanlike
manner by properly qualified and licensed personnel approved by Landlord,
and such work shall be diligently prosecuted to completion.
The work
shall be performed in a manner that will not interfere with the quiet
enjoyment of the other tenants in the Project in which the Premises is
located.
12.2.7.
Landlord may require, in Landlord's sole discretion and
at Tenant's sole cost and expense, that Tenant provide Landlord with a
performance and/or payment bond, and a bond to release mechanic's lien, in
the event a lien is ever filed in an amount equal to at least one and onehalf (1-1/2) times the total estimated cost of any additions, alterations
or improvements to be made in or to the Premises.
Nothing contained
herein shall relieve Tenant of its obligation under Section 12.3. to keep
the Premises, Building and Project free of all liens.
12.2.8.
Promptly after the completion of any alterations, Tenant
shall procure, at Tenant's sole cost and expense, all permits of
governmental authorities for the completed alterations as may be required
by any applicable laws, if any, and, on demand, shall promptly deliver
photocopies thereof to Landlord.
12.3.
Payment.
Tenant shall pay the costs of any work done on the
Premises pursuant to Section 12.2. and shall keep the Premises, Building and
Project free and clear of liens of any kind.
Subject to the provisions of
Section 35., Tenant hereby indemnifies, and agrees to defend against and keep
Landlord free and harmless from all liability, loss, damages, costs, attorneys'
fees and any other expense incurred on account of Tenant's failure to pay for
work performed or materials supplied at the request of Tenant, its officers or
employees.

•

12.4.
Notice. Tenant shall give to Landlord at least ten (10) business
days prior written notice of the expected date of commencement of any work
relating to alterations, additions or improvements to the Premises.
Landlord
retains the right to enter the Premises and post such notices as Landlord deems
proper at any reasonable time.
12.5.
Property of Landlord. Unless their removal is required by Landlord as provided in Section 12.1., all additions, alterations and improvements
made to the Premises shall become the property of Landlord and be surrendered
with the Premises upon the expiration of the term; provided, however, Tenant's
equipment, machinery and trade fixtures shall remain the Property of Tenant and
may be removed, subject to the provisions of Section 13.2.
13.

LEASEHOLD IMPROVEMENTS; TENANT'S PROPERTY.

13.1.
Leasehold Improvements. All fixtures, equipment, improvements and
appurtenances attached to or built into the Premises at the commencement of or
during the Term, whether or not by or at the expense of Tenant ( -Leasehold
Improvements-), shall be and remain a part of the premises, shall be. the property
of Landlord and shall not be removed by Tenant, except as expressly provided in
Section 13.2.
13.2.
Tenant's Property.
All signs, notices, displays, movable
partitions, business and trade fixtures, machinery and equipment, communications
equipment and office equipment located in the Premises and acquired by or for the
account of Tenant, without expense to Landlord, which can be removed without
structural damage to the Building, and all furniture, furnishings and other
articles of tangible personal property owned by Tenant and located in the
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Premises (collectively -Tenant's Property- ) shall be and shall remain the
property of Tenant and may be removed by Tenant at any time during the Term;
provided that if any of Tenant's Property is removed, Tenant shall promptly
repair any damage to the Premises or to the Building resulting from such removal,
including without limitation repairing the flooring 'and patching and painting the
walls where required by Landlord to Landlord's reasonable satisfaction, all at
Tenant's sole cost and expense.
14.

INDEMNIFICATION.

14.1. By Tenant. Tenant's liability for bodily injury, wrongful death or
property damage, arising out of the operation and maintenance of the Premises is
governed by the New Mexico Tort Claims Act, Section 41-4-1, et seq., N.M. State.
Ann. (1978). Except as otherwise permitted by the New Mexico Tort Claims Act,
Tenant shall have no obligation to indemnify Landlord for any liability relating
to bodily injury, wrongful death or property damage arising out of the operation
and maintenance of the Premises.
14.2.
Exception. To the extent, if at all, Section 56-7-1 NMSA 1978 is
applicable to any indemnity contained in this Lease, such indemnity will not
extend to liability, claims, damages, losses or expenses, including attorneys'
fees, arising out of (1) the preparation or approval of maps, drawings, opinions,
reports, surveys, change orders, designs or specifications by any indemnitee or
(2) the giving of or the failure to give directions or instructions by any
indemnitee where such failure to give directions or instructions is the primary
cause of bodily injury to persons or damage to property.
15.

•

•

INSURANCE.

The provisions of this Section 15. are deleted as to The Regents of the University of New Mexico as Tenant; however, ,thil:l deletion is personal as to The
Regents of the University of New Mexico as Tenant and all of the provisions of
this Section 15. shall apply to any other tenant under this Lease. Section 39.
contains the insurance provisions applicable to The Regents of the University of
New Mexico.
15.1.
Insurance Requirement.
All insurance required to be carried by
Tenant hereunder shall be issued by responsible insurance companies acceptable
to Landlord and Landlord's lender and qualified to do business in the State.
Each policy shall name Landlord, and at Landlord's' request the Ground Lease
Landlord, any mortgagee of Landlord, as an additional insured, as their
respective interests may appear. The issuing companies shall have a.rating of
not less than -A- in the latest edition of Best's Insurance Guide and shall be
at least a Class XII company. Each policy shall contain (a) a cross-liability
endorsement, (b) a provision that such policy and the coverage evidenced thereby
shall be primary and noncontributing with respect to any policies carried by
Landlord and that any coverage carried by Landlord shall be excess insurance, and
(c) a waiver by the insurer of any right of subrogation against Landlord, the
Ground Lease Landlord, their agents, employees and representatives, which arises
or might arise by reason of any act or omission of Landlord, its agents,
employees or representatives. A copy of each paid up policy (authenticated by
the insurer) or the certificate of the insurer evidencing the existence amount
of each insurance policy and each endorsement required hereunder shall be
delivered to Landlord before the date Tenant is first given the right of
possession of the Premises, and thereafter within thirty (30) days after any
demand by Landlord therefor. Landlord may, at any time and from time to time,
inspect and/or copy any insurance policies required to be maintained by Tenant
hereunder.
No such policy shall be cancelable or subject to reduction of
coverage or other modification or cancellation except after thirty (30) days
written notice to Landlord and Landlord's lender by the insurer. Tenant shall
furnish Landlord with renewals or -binders· of any such policy at least twenty
(20) days prior to the expiration thereof. Tenant agrees that if Tenant does not
-17-
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take out and maintain such insurance, Landlord may (but shall not be required to)
procure said insurance on Tenant's behalf and charge the Tenant the cost thereof
together with a twenty-five percent (25%) handling charge, payable upon demand
with interest from the date such,sums are extended at the rate set forth in
Section 7. hereof.
Tenant shall have the right to provide such insurance
coverage pursuant to blanket policies obtained by Tenant, provided such blanket
policies expressly afford coverage to the Premises, Landlord, Landlord's
mortgagee and Tenant as required by this Lease.

•

15.2. Fire and Extended coverage. Beginning on the date Tenant is given
access to the Premises for any purpose and continuing until expiration of the
Term, Tenant shall procure, pay for and maintain in effect policies of property
insurance covering (a) the Premises and all Leasehold Improvements whether
installed by Landlord or Tenant (including any alterations, additions or
improvements as may be made by Tenant pursuant to the provisions of Section 12.
hereof), and (b) trade fixtures, merchandise and other personal property from
time to time in, on or about the Premises, in an amount not less than one hundred
percent (100%) of their actual replacement cost from time to time, providing
protection against any peril included with the classification 'Fire and Extended
coverage' insurance with vandalism and malicious mischief and all risk endorsements subject to the standard exclusions among which are earthquake and flood.
The proceeds of such insurance shall be used for the repair or replacement of the
property so insured. Upon termination of this Lease following a casualty as set
forth herein, the proceeds under (a) shall be paid to Landlord, and the proceeds
under (b) above shall be paid to Tenant.
15.3. General Liability and Property Damage. Beginning on the date Tenant
is given access to the Premises for any pUrPOse and continuing until expiration
of the Term, Tenant shall procure, pay for and maintain in effect comprehensive
general liability and property damage insurance with respect to the construction
of improvements on the Premises, the use, operation or condition of the Premises
and the operations of Tenant in, on or about the Premises, providing personal
injury and broad form property damage coverage of not less than Ten Million
Dollars ($10,000,000.00) combined single limited for bodily injury, death and
property damage liability.

•

15.4. Rental Insurance, Business Interruption Insurance. Beginning on the
date Tenant is given access to the Premises for any pUrPOse and continuing until
the expiration of the Term, Tenant shall procure, pay for and maintain in effect
a policy or policies of business income insurance insuring against the Premises,
or any portion thereof, being destroyed or rendered inaccessible or unusable or
unrentable by any risk insured against by the fire and extended coverage insurance required pursuant to Section 15.2 herein. The minimum amount of coverage
under such policies will be (a) the Monthly Installments of Base Rent, Real
Property Taxes and Operating Expenses reasonably foreseeable to become due to
Landlord for the next calendar year; and (b) operating expenses of Tenant reasonably foreseeable for the next calendar year.
The amount of business income
insurance coverage will be determined and adjusted each year of the Term of this
Lease.
15.5. Plate Glass Risk. Tenant, at its sole cost, shall be responsible
for replacement of any plate glass on the Premises.
15.6. Boiler and Machinery. Beginning on the date Tenant is given access
to the Premises for any pUrPOse and continuing until the expiration date of the
Term, Tenant shall procure, pay for and maintain in effect boiler and machinery
coverage if at any time or from time to time such equipment is located in the
Premises.
15.7.
Hazardous Activity.
If Tenant commits, permits or causes the
conduct of any activity, or the bringing or operation of any equipment or Toxic
Material on or about the Premises creating unusual hazards, Tenant shall procure
-18-
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and maintain in force during such activity or operation, insurance sufficient to
cover the risks represented thereby.
This requirement for unusual hazard
insurance shall not constitute a waiver of Landlord's right, if Landlord would
otherwise have that right, to demand. the removal, cessation, or abatement of such
activity or operation.
\. ~;. r~ f.
15.8. Worker's compensation Insurance. Beginning on the date Tenant is
given access to the Premises for any purpose and continuing.until expiration of
the Term, Tenant shall procure, pay for and maintain in effect worker's compensation insurance as required by law.
15.9. Increases in Insurance Policy Limits. Not less than every three (3)
years during the Term, Landlord and Tenant shall mutually agree to increases in
all Tenant's insurance policy limits for all insurance to be carried by Tenant
as set forth in this Section. In the event Landlord and Tenant cannot mutually
agree upon the amounts of said increases, then Tenant agrees that all insurance
policy limits as set forth in this Section shall be readjusted for increases in
the cost of living in the same manner as is set forth in Section 6.2. hereof,
except that any such adjustments in accordance with this Section 15.9. shall not
be subject to the maximum adjustments set forth in Section 6.2.

•

•

15.10. Waiver of Subrogation. Landlord and Tenant each hereby waive all
rights of recovery against the other and against the officers, employees, agents
and representatives, contractors, and invitees of the other, on account of loss
by or damage to the waiving party or its property or the property of others under
its control, to the extent that such loss or damage is insured against under any
insurance policy which may have been in force at the time of such loss or damage.
Landlord and Tenant shall, upon obtaining the policies of insurance required
under this Lease, give written notice to its insurance carrier or carriers that
the foregoing mutual waiver of subrogation is contained in this Lease. In the
event either party is unable to obtain a waiver of subrogation from its insurer,
this Section 15.10. shall become void and of no force or effect.
16.

DAMAGE OR DESTRUCTION.

16.1. Uninsured Risks. If, during the Term, the Premises or the Building
are totally or partially destroyed from a risk not covered by insurance through
no fault of the Landlord, Landlord, at its option, can elect to terminate this
Lease by giving notice to Tenant or can elect to restore the same. If Landlord
elects not to restore, Landlord shall have no right to terminate the lease if
within ten (10) days following receipt of Landlord's notice of its election not
to restore and to terminate, Tenant provides to Landlord reasonable assurance
that Tenant shall pay for the cost of restoring the Premises and the Building
outside the Premises. However, as to any such uninsured destruction which was
caused by an act or omission of Tenant, its employees, agents, invitees or
permittees, then Tenant, subject to the provisions of Section 35., shall
reimburse Landlord the full cost of the restoration of the Premises, Building,
and all leasehold improvements as shown on Exhibit D therein under any
circumstances.
16.2. Insured Risks. If, during the Term, the Premises or the Building
are totally or partially destroyed from a risk covered by insurance, Landlord
shall forthwith repair the damage to substantially the same condition they were
in immediately prior to the destruction provided (a) such repairs can, in
Landlord's opinion, be completed within ninety (90) days under then applicable
laws and regulations, (b) proceeds received under such insurance are available
to pay ninety percent (90%) or more of the cost of restoration and (c) Tenant
performs its obligations pursuant to Section 16.3 hereof. Such destruction shall
in no way annul or void this Lease. During the period of any such repairs, the
Rent shall continue unabated but Tenant will be credited with the proceeds of any
rental insurance received by Landlord. If such repairs cannot be made in ninety
(90) days, Landlord may, at its option, make such repairs within a reasonable
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time, this Lease continuing in full force and effect and the Rent being
proportionately reduced to the extent Tenant's use of the Premises is impaired,
conunencing with the date of damage and continuing until completion of the repairs
required of Landlord. If the damage is due to the fault or neglect of Tenant,
its employees, agents, invitees or permittees, there shall be no abatement of
Rent. In the event that Landlord does not so elect to make such repairs which
cannot be made in ninety (90) days, or such repairs cannot be made under such
then existing laws or regulations, this Lease shall terminate. In the event that
the Premises or the Building be destroyed to the extent of thirty-three percent
(33%) or more of the replacement cost thereof or during the last year of the
Term, Landlord may elect to terminate this Lease.

•

16.3.
Tenant Repair.
If the Premises are to be repaired under this
Section 16., Landlord shall repair at its cost any injury or damage to the
Building and Improvements installed in the Premises pursuant to Exhibit 'D'.
Tenant shall be responsible at its sole cost and expense for the repair,
restoration and replacement of any other leasehold improvements and Tenant's
Property. Landlord shall not be liable for any loss of business, inconvenience
or annoyance arising from any repair or restoration of any portion of the
Premises, Building or Project as a result of any damage from fire or other
casualty.
16.4. Election Not to Perform Landlord's Work. Notwithstanding anything
to the contrary contained herein, in the event Landlord reasonably believes
Tenant does not intend reoccupying the Premises, Landlord may elect not to do so
much of the restoration as was included in Tenant Improvements described in
Exhibit 'D'. Such election shall not result in a termination of this Lease and
all obligations of Tenant hereunder shall remain in full force and effect,
including the obligation to pay Rent.
16.5.
Express Agreement.
This Lease shall be considered an express
agreement governing any case of damage to or destruction of the Premises,
Building or Project by fire or other casualty, and any present or future law
which purports to govern the rights of Landlord and Tenant in such circumstances
in the absence of express agreement shall have no application. The provisions
of this Section 16.5. shall apply to any tenant other than The Regents of the
University of New Mexico.
17.

EMINENT DOMAIN.

17.1.
Whole Taking.
If the whole of the Building or Premises is
lawfully taken by condemnation or in any other manner for any public or quasipublic purpose, this Lease shall terminate as of the date pf such taking, and
Rent shall be prorated to such date.
17.2.
Partial Taking.
If less than the whole of the Building or
Premises is so taken, this Lease shall be unaffected by such taking, provided
that (a) Tenant shall have the right to terminate this Lease by notice to
Landlord given within ninety (90) days after the date of such taking if twenty
percent (20%) or more of the Premises is taken and the remaining area of the
Premises is not reasonably sufficient for Tenant to continue operation of its
business, and (b) Landlord shall have the right to terminate this Lease by notice
to Tenant given within ninety (90) days after the date of such taking. If either
Landlord or Tenant so elects to terminate this Lease, the Lease shall terminate
on the thirtieth (30th) calendar day after either such notice. The Rent shall
be prorated to the date of termination.
If this Lease continues in force upon
such partial taking, the Rent shall be proportionately reduced to the extent
Tenant's use of the Premises is impaired.
17.3.
Proceeds.
In the event of any taking, partial or whole, all of
the proceeds of any award, judgment or settlement payable by the condemning
authority shall be the exclusive property of Landlord, and Tenant hereby assigns
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to Landlord all of its right, title and interest in any award, judgment or
settlement from the condemning authority. Tenant, however, shall have the right,
to the extent that Landlord's award is not reduced or prejudiced, to claim from
the condemning authority (but not from Landlord) such compensation as may be
recoverable by Tenant in its own right for relocation expenses and damage to
Tenant's Property and damage to leasehold improvements installed at the sole
expense of Tenant.
17.4.
Landlord's Restoration. In the event of a partial taking of the
Premises which does not result in a termination of this Lease, Landlord shall
restore the remaining portion of the Premises as nearly as practicable to its
condition prior to the condemnation or taking, but only to the extent of
Landlord's construction pursuant to Exhibit D. Tenant shall be responsible at
its sole cost and expense for the repair, restoration and replacement of any
other leasehold improvements and Tenant's property.
18.

ASSIGNMENT AND SUBLETTING.

The provisions of this Section 18. are deleted as to The Regents of the University of New Mexico, as Tenant; however this deletion is personal as to The
Regents of the University of New Mexico as Tenant and all of the provisions of
this Section 18. shall apply to any other tenant under this Lease. Section 40.
contains the Assignment and Subletting provisions applicable to The Regents of
the University of New Mexico.
No assignment of this Lease or sublease of all or any part of the Premises shall
be permitted, except as provided in this Section 18.

•

18.1.
No Assignment or Subletting. Tenant shall not, without the prior
written consent of Landlord, assign or hypothecate this Lease or any interest
herein or sublet the Premises or any part thereof, or permit the use of the
Premises by any party other than Tenant. Any of the foregoing acts without such
consent shall be voidable and shall, at the option of Landlord, constitute a
default hereunder.
This Lease shall not, nor shall any interest of Tenant
herein, be assignable by operation of law without the prior written consent of
Landlord.
18.2.
Deemed Assignment and Subletting. The following shall be deemed
a subletting or assignment, as the case may be, requiring the consent of Landlord
as provided in this Section 18.
.
18.2.1.
If Tenant is a corporation, any dissolution, merger,
consolidation, or other reorganization of Tenant, or the sale or other
transfer (singly or in the aggregate during the Term hereof) of a
controlling percentage of the capital stock of Tenant, or the sale or
other transfer of fifty one percent (51%) or more of the value of the
assets of Tenant. The phrase ·controlling percentage· means the ownership
of, and the right to vote, stock possessing at least fifty-one percent
(51%) of the total combined voting power of all classes of Tenant' s
capital stock issued, outstanding, and entitled to vote for the election
of directors. This subsection 18.2.1. shall not apply to (a) corporation
the stock of which is traded through a national exchange or over the
counter, or (b) to one or more sales of stock which is issued and sold
pursuant to a contract with a so-called ·venture capital firm· or institutional investor which contract provides, inter alia, controls over the use
by the corporation of the sale proceeds provided that such sale and use
will not impair the corporation's ability to perform its obligations under
this Lease.

•

18.2.2.
If Tenant is a partnership, the discontinuance by a
majority of the general partners of the Tenant partnership, as constituted
at the date hereof, to act as general partners for whatever reason •
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18.2.3.
The licensing of or otherwise permitting the use or
occupancy of the Premises or a part thereof by anyone other than Tenant,
even though on a nonexclusive basis.

•

18.2.4.
Any device designed to circumvent the foregoing definitions, which the -good faith- of Tenant not being relevant in assessing
whether a circumvention has occurred.
18.3.
Landlord's COnsent. If, at any time or from time to time during
the Term hereof, Tenant desires to assign this Lease or sublet all or any Part
of the Premises, Tenant shall give notice to Landlord setting forth the terms and
provisions of the proposed assignment or sublease and the identity of the
proposed assignee or subtenant. Tenant shall promptly supply Landlord with such
information concerning the business background and financial condition of such
proposed assignee or subtenant as Landlord may reasonably request.
Landlord
shall have the right to approve such proposed assignee or subtenant, which
approval shall not be unreasonably withheld.
18.3.1.
Landlord's approval shall be conditioned on Landlord's
receiving adequate assurances of future performance under this Lease and
any sublease or assignment.
In determining the. adequacy of such assurances, Landlord may base its decision on such factors as are reasonable,
including but not limited to:
18.3.1.1.
that the source of rent and other consideration
due under this Lease, and, in the case of assignment, that the
financial condition and operating performance of the proposed
assignee and its guarantors, if any, shall be similar to the
financial condition and operating performance of Tenant and its
guarantors, if any, as of the time Tenant became the Tenant under
this Lease;
18.3.1.2.
that any assumption or assignment of this Lease
will not result in increased cost or expense, wear and tear,
greater traffic or demand for the services and utilities provided
by Landlord hereunder and will not disturb or be detrimental to
other tenants of Landlord;

•

18.3.1.3.
that assumption or assignment of such lease will
not disrupt any tenant mix or balance in the Project.
18.4.
Deemed Reasonable.
The parties agree that it shall be
reasonable (and not unreasonable) for Landlord to withhold consent
condition hereinafter set forth as Section 18.4. 1. through 18.4.7 •
conditions are not exclusive and other conditions may also be reasonable)
been satisfied.

deemed
if any
(which
has not

18.4.1.
Tenant and the proposed assignee or subtenant must
demonstrate to Landlord's reasonable satisfaction that the proPosed
assignee or subtenant (a) has a good reputation and successful business
history, (b) is financially responsible, and (c) will use the Premises for
the same use as the current authorized use and in keeping with the
character, standing and quality of the Premises, the Building, and the
Project and which use is otherwise reasonably satisfactory to Landlord and
not injurious to or likely to cause greater cost or expense, wear and
tear, or greater traffic, parking, utility or other burden to the Premises
or the Building than the existing use and will not disturb or be
detrimental to or competitive, to a greater degree than Tenant, with the
business of other tenants of Landlord or occupants of buildings in the
immediate vicinity.
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18.4.2.
Tenant must remain liable for all of Tenant's and such
assignee's obligations under this Lease.
18.4.3.
Every assignment agreement, or sublease shall assign
immediately all rent and other amounts payable thereunder to Landlord,
excep1:/ that Tenant may collect same for its own use unless it is in
defaultihereunder as described in section 19.
18.4.4.
Every assignment agreement or sublease shall (a) recite
that it is and shall be subject and subordinate to the provisions of this
Lease, that the assignee or subtenant assumes Tenant's obligation hereunder, that the termination of this Lease shall, at Landlord's sole
election, constitute a termination of every such assignment or sublease,
and (b) contain such other terms and conditions as shall be reasonable
requested or provided by Landlord's attorneys.
18.4.5.
Tenant shall reimburse Landlord upon demand for
reasonable attorneys' fees, accountants' fees, and other expenses incurred
by Landlord in connection with any request for such a consent as additional rent and whether or not consent is ultimately given.
18.4.6.
Landlord is provided reasonable assurance that each and
every obligation of Tenant is as likely to be t~ely and fully performed
after such assignment or subletting as the same would be should the
assignment or subletting not occur.
Tenant acknowledges that its own
interest in timely and, fully performing such obligations is lessened
should it not be in possession of the Premises.

•

18.4.7.
Every provision of this Section 18. has been timely and
fully complied with and satisfied.
18.5.
Failure to Comply. Any assignment or sublease which is attempted
or created without Landlord's prior written consent shall be voidable by Landlord
and shall constitute a default and material breach of this Lease. No consent to
any assignment or sublease shall constitute a waiver of the provisions of this
Section 18. and no further assignment or subletting shall be made without Landlord's prior written consent and full compliance with this Section 18.
18.6.
Tenant to Notify. Tenant shall promptly notify Landlord if at any
time during the Term of this Lease Tenant has reason to believe that any of the
occurrences described in Section 18.2 have happened or are likely to happen.
18.7.
Landlord's Costs.
If Tenant requests Landlord to consent to a
proposed assignment or subletting, Tenant shall pay to Landlord upon demand,
whether or not consent is ultimately given, Landlord's reasonable attorneys'
fees, accountants' fees, and other expenses incurred in connection with each such
request, as additional rent.
18.8.
Involuntary Assignment. No interest of Tenant in this Lease shall
be assignable or assigned by operation of law, including, without limitation, the
transfer of this Lease by testacy or intestacy, and Tenant shall not permit or
suffer any such involuntary assignment.
Each of the following acts shall be
considered an involuntary assignment in breach of this Section 18.8.:

•

18.8.1. If Tenant or any Guarantor of this Lease is or becomes
bankrupt or insolvent, makes an assignment for the benefit or creditors,
or institutes a proceeding under the Bankruptcy COde in which Tenant or
the guarantor is the debtor; or, if Tenant is a partnership or consists of
more than one person or entity, if any partner of the partnership or other
person or entity is or becomes bankrupt or insolvent, or makes an assignment for the benefit of creditors;
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18.8.2. If a writ of attachment or execution is levied on this
Lease and remains so levied for ten (10) days; and
18.8.3.
If, in any proceeding or action to which Tenant is a
party, a receiver is appointed with authority to take possession of the
Premises, and is not discharged within thirty (30) days.

•

18.9.
written Consent Only.
Whenever any part or provision of this
Section 18. requires a consent, a prior written consent is necessary, and no
inferences shall be drawn from Landlord's conduct or lack thereof that a consent
has been given de facto.
18.10.
Collection of Rent on Default. If this Lease be assigned, or if
the Premises or any part thereof be sublet, used, or occupied by anyone other
than Tenant, with or without Landlord's consent, Tenant hereby immediately and
irrevocably assigns to Landlord, as security for Tenant's obligations under this
Lease, all rent and other considerations received or to be received in connection
therewith, and Landlord may, after a default by Tenant and without waiver of any
of its rights or remedies for such default but in addition thereto, collect such
rent and other consideration from the assignee, subtenant, user or occupant and
apply the net amount collected to the Rent herein reserved, but no such collection shall be deemed a waiver of any provision of this Section 18. or the acceptance of the assignee, subtenant, user or occupant as Tenant or a release of
Tenant from the further observance and performance by Tenant of the covenants
herein contained.
18.11.
Tenant Remains Responsible.
No subletting or assignment shall
release Tenant of Tenant's obligations under this Lease or alter the ,primary
liability of Tenant to pay the Rent and to perform all other obligations to be
performed by Tenant hereunder. The acceptance of Rent by Landlord from any other
person shall not be deemed to be a waiver by Landlord of any provision hereof.
COnsent to one assignment or subletting shall not be deemed consent to any
subsequent assignment or subletting. In the event of default by an assignee or
subtenant of Tenant or any successor of Tenant in the performance of any of the
terms hereof, Landlord may proceed directly against Tenant, without the necessity
of exhausting remedies against such assignee, subtenant or successor. Landlord
may consent to subsequent assignment of the Lease or sublettings or amendments
or modifications to the Lease with assignees of Tenant, without notifying Tenant,
or any successor of Tenant, and without obtaining its or their consent thereto
and any such actions shall not relieve Tenant of liability under this Lease.
19.

•

DEFAULT.

19.1.
Tenant's Default.
The occurrence of anyone or more of the
following events shall constitute a default and breach of this Lease by Tenant:
19.1.1.

Tenant abandons or vacates the Premises; or

19.1.2.
If Tenant fails to pay any Rent or any other charges
required to be paid by Tenant under this Lease and such failure continues
for thirty (30) days after such paYment is due and payable; or
19.1.3.
If Tenant fails to promptly and fully perform any other
covenant, condition or agreement contained in this Lease and such failure
continues for thirty (30) days after written notice thereof from Landlord
to Tenant; provided, however, if the failure cannot reasonably be remedied
within such thirty (30) day period, no default shall exist if Tenant
commences good faith efforts to remedy such failure within the thirty (30)
day period and thereafter diligently pursues the remedy of such failure;
or
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19.1.4.
If a writ of attachment or execution is levied on this
Lease or on any of Tenant's Property; or
19.1.5.
If Tenant makes a general assignment for the benefit of
creditors, or provides for an arrangement, composition, extension or
adjustment with its creditors; or ':. t, !:1 "
19.1.6.
If Tenant files a voluntary petition for relief or if a
petition against Tenant in a proceeding under the federal bankruptcy laws
or other insolvency laws is filed and not withdrawn or dismissed within
forty-five (45) days thereafter, or if under the provisions of any law
providing for reorganization or winding up of corporations, any court of
competent jurisdiction assumes jurisdiction, custody or control of Tenant
or any substantial part of its property and such jurisdiction, custody or
control remains in force unrelinquished, unstayed or unterminated for a
period of forty-five (45) days; or
19.1.7.
I f in any proceeding or action in which Tenant is a
party, a trustee, receiver, agent or custodian is appointed to take charge
of the Premises or Tenant's Property (or has the authority to do SO) for
the purpose of enforcing a lien against the Premises or Tenant's Property;
or
19.1.8.
If Tenant is a partnership or consists of more than one
(1) person or entity, if any Partner of the partnership or other person or
entity is involved in any of the acts or events described in
Sections 19.1.4. through 19.1.7. above.

•

19.2.
Landlord's Remedies. In the event of Tenant's default hereunder,
then, in addition to any other rights or remedies Landlord may have under any law
or at equity, Landlord shall have the right, at Landlord's option and without
further notice or demand of any kind, to do the following:
19.2.1.
Terminate this Lease and Tenant's right to possession of
the Premises and reenter the Premises and take possession thereof, and
Tenant shall have no further claim to the Premises or under this Lease; or
19.2.2.
continue this Lease in effect, reenter and occupy the
Premises for the account of Tenant, and collect any unpaid Rent or other
charges which have or thereafter become due and payable; or
19.2.3.
Reenter
the Premises
under
the
provisions of
Section 19.2.2., and thereafter elect to terminate this Lease and Tenant's
right to possession of the Premises.

•

If Landlord reenters the Premises under the provisions of Sections 19.2.1.
or 19.2.2. above, Landlord shall not be deemed to have terminated this
Lease or the obligation of Tenant to pay any Rent or other charges thereafter accruing unless Landlord notifies Tenant in writing of Landlord's
election to terminate this Lease. Acts of maintenance, efforts to relet
the Premises or the appointment of a receiver on Landlord's initiative to
protect Landlord's interest under this Lease shall not constitute a
termination of Tenant's right to possession. In the event of any reentry
or retaking of possession by Landlord; Landlord shall have the right, but
not the obligation, to remove all or any part of Tenant's Property in the
Premises and to place such property in storage at a public warehouse at
the expense and risk of Tenant. If Landlord elects to relet the Premises
for the account of Tenant, the rent received by Landlord from such reletting shall be applied as follows:
first, to the pay any indebtedness
other than Rent due hereunder from Tenant to Landlord; second, to the
payment of any costs of such reletti~g; third, to the payment of the cost
of any alterations or repairs to the Premises; fourth to the payment of
-25-
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Rent due and unpaid hereunder; and the balance, if any, shall be held b Y ' ·
Landlord and applied in payment of future Rent as it becomes due. If that
portion of rent received from the reletting which is applied against the
Rent due hereunder is less than the amount of the Rent due, Tenant shall
pay the deficiency to Landlord promptly upon demand by Landlord.
Such
deficiency shall be calculated and paid monthly. Tenant shall also pay to
Landlord, as soon as determined, any costs and expenses incurred by
Landlord in connection with such reletting or in making alterations and
repairs to the Premises which are not covered by the rent .received from
the reletting.
19.3.
Damages Recoverable.
Should Landlord elect to terminate this
Lease under the provisions of Section 19.2.1 or 19.2.3 above, Landlord may
recover as damages from Tenant the following:
19.3.1.
Past Rent. The worth at the time of the award of any
unpaid Rent which had been earned at the time of termination; plus
19.3.2.
Rent Prior to Award. The worth at the time of the award
of· the amount by which the unpaid Rent which would have been earned after
termination until the time of award exceeds the amount of such rental loss
that Tenant proves could have been reasonably avoided; plus
19.3.3.
Rent After Award. The worth at the time of the award of
the amount by which the unpaid Rent for the balance of the Term after the
time of award exceeds the amount of the rental loss that Tenant proves
could be reasonably avoided; plus
19.3.4.
Proximately Caused Damages. Any other amount necessary
to compensate Landlord for all detriment proximately caused by Tenant's
failure to perform its obligations under this Lease or which in the
ordinary course of things would be likely to result therefrom, including,
but not limited to, any costs or expenses (including attorneys' fees),
incurred by Landlord in (a) retaking possession of the Premises, (b) maintaining the Premises after Tenant's default, (C) preparing the Premises
for reletting to a new tenant, including any repairs or alterations, and
(d) reletting the Premises, including brokers' commissions.

•

-The worth at the time of the award- as used in Sections 19.3.1. and
19.3.2. above, is to be computed by allowing interest at ten percent (10%)
or the legal rate, whichever is higher.
-The worth at the time of the
award- as used in 19.3.3. above, is to be computed by discounting the
amount at the discount rate of Federal Reserve Bank situated nearest to
the Premises at the time of the award plus one percent (1% ) •
19.4.
Landlord's Right to Cure Tenant's Default. If Tenant defaults in
the performance of any of its obligations under this Lease, Landlord may (but
shall not be obligated to), without waiving such default, perform the same for
the account and at the expense of Tenant. Tenant shall pay Landlord all costs
of such performance immediately upon written demand therefor, and if paid at a
later date these costs shall bear interest in accordance with section 7.
19.5.
Waiver of Redemption. Tenant hereby expressly waives any and all
rights to recover or regain possession of the Premises or to reinstate or redeem
this Lease to which it may be entitled by or under any present or future law or
decisions.
In addition, Tenant hereby expressly waives any and all right to
bring any action whatsoever against any tenant taking possession of the Premises
after Tenant has been dispossessed or evicted hereunder, or to make any such
tenant a party to any such action brought by Tenant against Landlord.
19.6.
No Deemed Surrender.
Exercise by Landlord of anyone or more
remedies granted herein or otherwise available shall not be deemed to be an
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acceptance of surrender of the Premises by Tenant, whether by agreement or by
operation of law, .it being understood that 'such'surrender can be effected only
by the written agreement of Landlord and Tenant.
19.7.
Re-Entry by Landlord. After any default and notice to Tenant with
reasonable t~e to cure said default, no alteration or installation of security
devices and .no removal or other exercise of dominion by Landlord over the
property of Tenant or others at the Premises shall be deemed unauthorized or
constitute a conversion, Tenant hereby consenting, after any default, to the
aforesaid exercise of dominion over Tenant's Property within the Premises and the
Building.
All cla~s for damages by reason of such re-entry, repossession,
alteration of locks or other security devices, or any combination thereof, are
hereby waived, as are all cla~s for damages by reason of any distress warrant,
unlawful detainer proceedings, sequestration proceedings or other legal process.
Any re-entry by Landlord may be pursuant to judgment obtained in unlawful
detainer proceedings or other legal proceedings or without the necessity for any
legal proceedings to the extent permitted by law, as Landlord may elect, and
Landlord shall not be liable therefor in trespass or otherwise.
The words
-reenter- and -re-entry- are not restricted to their technical legal meanings.
Tenant waives all cla~s for Landlord entering on the Premises, and taking
possession of and disposing of Tenant's Property.
19.8.
No Merger.
The voluntary or other surrender or termination of
this Lease, or a mutual termination or cancellation thereof, shall not work a
merger and shall, at the option of Landlord either (a) terminate all or any
existing subleases or subtenancies, or (b) operate as an assignment to Landlord
of any or all such subleases of subtenancies.

•

19.9.
Landlord's Default.
If Landlord fails to perform any covenant,
condition or agreement contained in this Lease within thirty (30) days after
receipt of written notice from Tenant specifying such default, or, if such
default cannot reasonably be cured within (30) days if Landlord fails to commence
to cure within that thirty (30) day period, then Landlord shall be liable to
Tenant for any damages sustained by Tenant as a result of Landlord's breach;
provided, however, it is expressly understood and agreed that if Tenant obtains
a money judgment against Landlord resulting from any default or other cla~
arising under this Lease, that judgment shall be satisfied only out of the rents,
issues, profits and other income actually received on account of Landlord's
right, title and interest in the Premises or Building, and no other real,
personal or mixed property of Landlord, wherever situated, shall be subject to
levy to satisfy such judgment.
19.10.
Mortgagee Protection.
Tenant agrees to send by certified or
registered mail to any first mortgagee or first deed of trust beneficiary of
Landlord whose address has been furnished to Tenant, a copy of any notice of
default served by Tenant on Landlord.
If Landlord fails to cure such default
within the time provided for in this Lease, then such mortgage or beneficiary
shall have such additional t~e to cure the default as is reasonably necessary
under the circumstances.
.

,

19.11.
Tenant's Right to CUre Landlord's Default.
If, after notice to
Landlord of default, Landlord (or any first mortgagee or first deed of trust
beneficiary of Landlord) fails to cure the default as provided herein, then
Tenant shall have the right to cure that default at Landlord's expense. Tenant
shall not have the right to terminate this Lease or to withhold, reduce or offset
any amount against any payments of Rent or any other charges due and payable
under this Lease except as otherwise specifically provided herein.
Tenant
expressly waives the benefits of any statute now or hereafter in effect which
would otherwise afford Tenant the right to make repairs at Landlord's expense or
to terminate this Lease because of Landlord's failure to keep the Premises in
good order, condition and repair.

-27-

OOQ~73
20.

WAIVER.

No delay or omission in the exercise of any right or remedy of Landlord upon any
default by Tenant shall impair such right or remedy or be construed as a waiver
of such default. The receipt and acceptance by Landlord of delinquent Rent shall
not constitute a waiver of any other default; it shall constitute only a waiver
of timely payment for the particular Rent payment involved.

•

No act or conduct of Landlord, including, without limitation, the acceptance of
keys to the Premises, shall constitute an acceptance of the surrender of the
Premises by Tenant before the expiration of the Term. only a written notice from
Landlord to Tenant shall constitute acceptance of the surrender of the Premises
and accomplish a termination of this Lease.
Landlord's consent to or approval of any act by Tenant requ1.r1.ng Landlord's
consent or approval shall not be deemed to waive or render unnecessary Landlord's
consent or approval of any subsequent act by Tenant.
Any waiver by Landlord of any default must be in writing and shall not be a
waiver of any other default concerning the same or any other provision of this
Lease.
21.

SUBORDINATION AND ATTORNMENT.

This Lease is and shall be subject and subordinate to all ground or underlying
leases which now exist or may hereafter be executed affecting the Building or the
land upon which the Building is situated, or both, and to the lien of any mortgages or deeds of trust in any amount or amounts whatsoever now or hereafter
placed on or against the Building or on or against Landlord's interest or estate
therein, or on or against any ground or underlying lease, without the necessity
of the execution and delivery of any further instruments on the part of Tenant
to effectuate such subordination.
If any mortgagee, trustee or ground lessor shall elect to have this Lease prior
to the lien of its mortgage, deed of trust or ground lease, and shall give
written notice thereof to Tenant, this Lease shall be deemed prior to such
mortgage, deed of trust or ground lease, whether this Lease is dated prior or
subsequent to the date of said mortgage, deed of trust, or ground lease, or the
date of the recording thereof.
Tenant covenants and agrees to execute and
deliver upon demand, without charge therefor, such further instruments evidencing
such subordination of this Lease to such ground or underlying leases, and to the
lien of any such mortgages or deeds of trust as may reasonably be required by
Landlord.

•

In the event of any foreclosure sale, transfer in lieu of foreclosure or
termination of the lease in which Landlord is lessee, Tenant shall attorn to the
purchaser, transferee or lessor as the case may be, and recognize that party as
Landlord under this Lease, provided such party acquires and accepts the Premises
subject to this Lease.
22.

TENANT ESTOPPEL CERTIFICATES.

22.1.
Landlord. Request for Estoppel Certificate.
Within ten (10)
business days after written request from Landlord, Tenant shall execute and
deliver to Landlord or Landlord's designee, in the form requested by Landlord,
a written statement certifying, among other things, (a) that this Lease is
unmodified and in full force and effect, or is in full force and effect as
modified and stating the modifications; (b) the amount of Rent and the date to
which Rent and additional rent have been paid in advance; (c) the amount of any
security deposited with Landlord; and (d) that Landlord is not in default
hereunder or, if Landlord is claimed to be in default, stating the nature of any
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claimed default.
Any such .statement may be conclusively' relied upon by a
prospective purchaser, assignee or encumbrancer "of . the Premises.
22.2.
Failure to Execute. Tenant's failure to execute and deliver such
statement within the time required shall at Landlord's election be a default
under this Lease and shall also be conclusive upon Tenant that: (a) this Lease
is in full force and effect and has not been modified except as represented by
Landlord; (b) there are no uncured defaults in Landlord's performance and that
Tenant ha$ no right of Offset, counter-claim or deduction against Rent and (c)
·not more than one month's Rent has been paid in advance.
23.

NOTICES.

All notices, approvals and demands permitted or required to be given under this
Lease shall be in writing and deemed duly served or given if personally delivered
or sent by certified or registered u.S. mail, postage prepaid, and addressed as
follows: (a) if to Landlord, to Landlord's Mailing Address and (b) if to Tenant,
to Tenant's Mailing Address; provided, however, notices to Tenant shall be deemed
duly served or given if delivered or mailed to Tenant at the Premises. Landlord
and Tenant may from time to time by notice to the other designate another place
for receipt of future notices.
24.

•

TRANSFER OF LANDLORD'S INTEREST.

In the event of any sale or transfer by Landlord of the Premises or Building, and
assignment of this Lease by Landlord, Landlord shall be and is hereby entirely
freed and relieved of any and all liability and obligations contained in or
derived from this Lease arising out of any act, occurrence or omission relating
to the Premises, Building, or Lease occurring after the consummation of such sale
or transfer, providing the purchaser shall expressly assume all of the covenants
and obligations of Landlord under this Lease. This Lease shall not be affected
by any such sale and Tenant agrees to attorn to the purchaser or assignee
provided all Landlord's obligations hereunder are assumed by such transferee.
If the Security Deposit or prepaid Rent has been paid by Tenant, Landlord shall
transfer the Security Deposit or prepaid Rent to Landlord's successor and upon
such transfer, Landlord shall be relieved of any and all further liability with
respect thereto.
25.

SURRENDER OF PREMISES.

25.1.
Clean and Same Condition. Upon the Expiration Date or earlier
termination of this Lease Tenant shall peaceably surrender the Premises to
Landlord clean and in the same condition as when received, except for (a)
reasonable wear and tear, (b) loss by fire or other casualty, and (c) loss by
condemnation. Tenant shall remove Tenant's Property no later than the Expiration
Date. If Tenant is required by Landlord to remove any additions, alternations,
or improvements under Section 12.2, Tenant shall complete such removal no later
than the Expiration Date. Any damage to the Premises, including any structural
damage, resulting from removal of any addition, alternation, or improvement made
pursuant to Section 12.2. and/or from Tenant's use or from the removal of
Tenant's Property pursuant to Section 13.2. shall be repaired no later than the
Expiration Date by Tenant at Tenant's sole cost and expense. On the Expiration
Date Tenant shall surrender all keys to the Premises.

•

25.2.
Failure to Deliver Possession.
If Tenant fails to vacate and
deliver possession of the Premises to Landlord on expiration or termination of
this Lease as required by Section 25.1., Tenant, subject to the provisions of
section 35., shall indemnify and hold Landlord harmless from all claims,
liabilities and damages resulting from Tenant's failure to vacate and deliver
possession of the Premises, including, without limitation, claims made by a
succeeding tenant resulting from Tenant's failure to vacate and deliver
possession of the Premises and rental loss which Landlord suffers •
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25.3.
Property Abandoned.
If Tenant abandons or surrenders the
Premises, or is dispossessed by process of law or otherwise, any of Tenant's
Property left on the Premises shall be deemed to be abandoned, and, at Landlord's
option, title shall pass to Landlord under this Lease as by a bill of sale. If
Landlord elects to remove all or any part of such Tenant's Property, the cost of
removal, including repairing any damage to the Premises or Building caused by
such removal, shall be paid by Tenant.
26.

•

HOLDING OVER.

If after expiration of the Term, Tenant remains in possession of the Premises
with Landlord's permission (express or implied), Tenant shall become a tenant
from month to month only, upon all the provisions of this Lease (except as to the
term and Base Rent), but the 'Monthly Installments of Base Rent' payable by
Tenant shall be increased to one hundred fifty percent (150%) of the Monthly
Installments of Base Rent payable by Tenant at the expiration of the Term. Such
monthly rent shall be payable in advance on or before the first day of each
month.
If either party desires to terminate such month to month tenancy, it
shall give the other party not less than thirty (30) days advance written notice
of the date of termination.
27.

LANDLORD'S ENTRY ON PREMISES.

27.1.
Right of Entry. Landlord and its authorized representatives shall
have the right and Tenant shall permit them to enter the Premises at all
reasonable times for any of the following purposes:
27.1.1.
To determine whether the Premises are in good condition
and whether Tenant is complying with its obligations under this Lease;
27.1.2.
To do any necessary or appropriate maintenance and to
make any restoration to the Premises or the Building and other
improvements in which the Premises are located that the Landlord has under
the Lease the right or obligation to perform;

•

27.1.3.
To serve, post, or keep posted any notices required or
allowed under the provisions of this Lease;
27.1.4.
To post 'for sale' signs at any time during the Term, to
post 'for rent' or 'for lease' signs during the last one hundred eighty
(180) days of the Term or any extension thereof, or during any period
while the Tenant is in default;
27.1.5.
To show the Premises to prospective brokers, agents,
buyers, tenants, or persons interested in an exchange, at any time during
the Term; and
27.1.6.
To shore the foundations, footings, and walls of the
Building, and to erect scaffolding and protective barricades around and
about the Premises, but not so as to prevent entry to the Premises, and to
do any other act or thing necessary for the safety or preservation of the
Premises or the Building and other improvements in which the Premises are
located if any excavation or other construction is undertaken or is about
to be undertaken on any adjacent property or nearby street. Landlord's
right under this provision extends to the owners or users of adjacent
property on which excavation or construction is to take place, and to the
'adjacent property owner's or user's authorized representatives.
27.2.
EXCUlpation. Landlord shall not be liable in any manner for any
inconvenience, disturbance, loss of business, nuisance, or other damages arising
out of Landlord's entry on the Premises as provided in this section 27., nor
shall any such entry constitute a constructive eviction or in any way affect
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Tenant's obligations under this Lease or entitle Tenant to an abatement or
reduction of Rent and, for other than emergency matters, Landlord agrees to use
its best efforts to accomplish such entry in a manner reasonably calculated to
minimize the disruption to Tenant and its business operations.
28.

RULES AND REGULATIONS.

Tenant agrees to comply with (and cause its agents, contractors, employees and
invitees to comply with) the 'rules and regulations attached hereto as Exhibit E
and with such reasonable modifications thereof and additions thereto as Landlord
may from time to time make. Landlord shall not be liable for any violation of
said rules and regulations by other tenants and occupants of the Building and the
Project.
29.

ADVERTISEMENTS AND SIGNS.

Tenant shall not affix, paint, erect or inscribe any sign, projection, awning,
signal or advertisement of any kind to any Part of the Premises, Building or
Project, including without limitation the inside or outside of windows or doors,
without the prior written consent of Landlord. Landlord shall have the right to
remove any signs or other matter installed without Landlord's permission, without
being liable to Tenant by reason of such removal, and to charge the cost of
removal to Tenant as additional rent hereunder, payable within ten (10) days of
written demand by Landlord.
30.

•

FORCE MAJEURE.

Any prevention, delay or stoppage of work to be performed by Landlord or Tenant
which is due to strikes, labor disputes, inability to obtain labor, materials,
equipment or reasonable substitutes therefor, acts of God, governmental
restrictions or regulations or controls, jUdicial orders, enemy or hostile
government actions, civil commotion, fire or other casualty, or other causes
beyond the reasonable control of the party obligated to perform hereunder, shall
excuse performance of the work by that Party for a period equal to the duration
of that prevention, delay or stoppage. Nothing in this Section 30. shall excuse
or delay Tenant's obligation to pay Rent or other charges under this Lease.
31.

BROKERAGE FEES.

Tenant warrants and represents that it has not dealt with any real estate broker
or agent in connection with this Lease or its negotiation except the Broker(s)
and Sales Agent (s) set forth in Section 2.2. of this Lease.
Tenant shall
indemnify and hold Landlord harmless from any cost, expense or liability
(including costs of suit and reasonable attorneys' fees) for any compensation,
commission or fees claimed by any other real estate broker or agent in connection
with this Lease or its negotiation by reason of any act of Tenant.
32.

QUIET ENJOYMENT.

Tenant, upon payment of the Rent and performance of all of its obligations under
this Lease, shall peaceably and quietly enjoy the Premises, subject to the terms
of this Lease and to any mortgage, lease, or other agreement to which this Lease
may be subordinate.
33.

•

MISCELLANEOUS.

33.1.
Accord and Satisfaction; Allocation of Payments. No payment by
Tenant or receipt by Landlord of a lesser amount than the Rent provided for in
this Lease shall be deemed to be other than on account of the earliest due Rent,
nor shall any endorsement or statement on any check or letter accompanying any
check or payment as Rent be deemed an accord and satisfaction, and Landlord may
accept such check or payment without prejudice to Landlord's right to recover the
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the Rent or pursue any other remedy provided for in this Lease. In
with the foregoing, Landlord shall have the absolute right in its sole
to apply any payment received from Tenant to any account or other
Tenant then not current and due or delinquent.
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33.2.
Addenda. If any provision contained in an addendum to this Lease
is inconsistent with any other provision herein, the provision contained in the
addendum shall control, unless otherwise provided in the addendum.
33.3.
Attorneys' Fees. If any action or proceeding is brought by either
party against the other pertaining to or arising out of this Lease, the finally
prevailing party shall be entitled to recover all costs and expenses, including
reasonable attorneys' fees, incurred on account of such action or proceeding.
33.4.
Captions and Section Numbers. The captions appearing in the body
of this Lease have been inserted as a matter of convenience and for reference
only and in no way define, limit or enlarge the scope or meaning of this Lease.
All references to Section numbers refer to Sections in this Lease.
33.5.
Changes Requested by Lender.
Neither Landlord or Tenant shall
unreasonably withhold its consent to changes or amendments to this Lease
requested by the lender on Landlord's interest, so long as such changes do not
alter the basic business terms of this Lease or otherwise materially diminish any
rights or materially increase any obligations of the party from whom consent to
such change or amendment is requested.
33.6.
Choice of Law.
This Lease shall be construed and enforced in
accordance with the Laws of the State.
33.7.
Consent. Notwithstanding anything contained in this Lease to the
contrary, Tenant shall have no claim, and hereby waives the right to any claim
against Landlord for money damages, by reason of any refusal, withholding or
delaying by Landlord of any consent, approval or statement of satisfaction, and,
in such event, Tenant's only remedies therefor shall be an action for specific
performance, injunction or declaratory judgment to enforce any right to such
consent, approval or statement of satisfaction.

•

33.8.
corporate Authority. If Tenant is a cOrPOration, each individual
signing this Lease on behalf of Tenant represents and warrants that he is duly
authorized to execute and deliver this Lease on behalf of the cOrPOration, and
that this Lease is binding on Tenant in accordance with its terms. Tenant shall,
at Landlord's request, deliver a certified copy of a resolution of its board of
directors authorizing such execution.
33.9.
Counteroarts. This Lease may be executed in multiple counterparts, all of which shall constitute one and the same Lease.
33.10. Execution of Lease; No Option. The submission of this Lease to
Tenant shall be for examination purposes only and does not and shall not
constitute a reservation of or option for Tenant to Lease, or otherwise create
any interest of Tenant in the Premises or any other premises within the Building
or Project. Execution of this Lease by Tenant and its return to Landlord shall
not be binding on Landlord, notwithstanding any time interval, until Landlord has
in fact signed and delivered this Lease to Tenant.
33.11.
Furnishings of Financial Statements; Tenant's Representations.
In order to induce Landlord to enter into this Lease, Tenant agrees that it shall
properly furnish Landlord, from time to time, upon Landlord's written request,
with financial statements reflecting Tenant's current financial condition.
Tenant represents and warrants that all financial statements, records and
information furnished by Tenant to Landlord in connection with this Lease are
true, correct and complete.in all respects.
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33.12.
Further Assurances.
The parties agree to promptly sign all
documents reasonably requested to give effect to the provisions of this Lease.
33.13.
Prior Aareements; Amendments. This Lease and the schedules and
riders attached form a part of this Lease together with the rules and regulations
set forth on Exhibit E attached hereto, and set forth all the covenants,
promises, assurances, agreements, representations , conditions, warranties,
statements, and understandings (-Representations-) between the Landlord and
Tenant concerning the Premises, the Building and the Project, and there are no
Representations, either oral or written, between them other than those in this
Lease.

This Lease supersedes and revokes all previous negotiations; arrangements,
letters of intent, offers to lease, lease proposals, brochures, representations,
and information conveyed, whether oral or in writing, between the parties hereto
or their respective representatives or any other person purporting to represent
the Landlord or Tenant. Tenant acknowledges that it has not been induced to
enter into this Lease by any Representations not set forth in this Lease, it has
not relied on any such Representations, no such Representations shall be used in
the interpretation or construction of this Lease, and Landlord shall have no
liability for any consequences arising as a result of any such Representations.
Except as herein otherwise provided, no subsequent alteration, amendment, change,
or addition to this Lease shall be binding upon Landlord or Tenant unless in
writing and signed by each of the parties.
33.14.
Recording. Tenant shall not record this Lease without the prior
written consent of Landlord. Tenant, upon the request of Landlord, shall execute
and acknowledge a - short form- memorandum of this Lease for recording purposes.

•

33.15.
Severability.
A final determination by a court of competent
jurisdiction that any provision of this Lease is invalid shall not affect the
validity of any other provision, and any provision so determined to be invalid
shall, to the extent possible, be construed to accomplish its intended effect.
33.16.
Successors and Assigns. This Lease shall apply to and bind the
heirs, personal representatives, any successors and assigns of the parties.
33.17.

Time of the Essence.

Time is of the essence of this Lease.

LANDLORD:

DAMAR LIMITED PARTNERS,
a New Mexico limited partnership
By:

R.M.S.D. COrporation, General Partner
By:

•
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TENANT:
THE REGENTS OF THE UNIVERSITY OF NEW MEXICO,

a corporation of the State of New Mexico
By:

•

David L •. McKinney
Vice President for Business and Finance

•
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ADDENDUM TO LEASE BETWEEN
DAKAR LIMITED PARTNERS AS LANDLORD AND
THE REGENTS OF THE UNIVERSITY OF NEW MEXICO AS TENANT
DATED April
34.

, 1993

SOLELY UNIVERSITY OF NEW MEXICO OBLIGATIONS.

Any provision of.l·the, Lease to the contrary notwithstanding, any and all
obligations of the Tenant under the Lease are payable by the Tenant only from
operating revenues of the University of New Mexico exclusive of University
Hospital and exclusive of state appropriations or proceeds of ad valorem taxes.
35.

TENANT LIABILITY.

Nothing contained in this Lease shall be deemed to constitute a waiver of any
immunity or limitation on liability available to the Tenant under the New Mexico
Tort Claims Act Section 41-4-1, et seq., N.M. Stat. Ann. (1978) or any other
provision of state law.
36.

SECURITY DEPOSIT.

Landlord and Tenant acknowledge that Tenant has not paid and Landlord does not
hold a security deposit and the provisions of Section 8. of the Lease shall not
be applicable to The Regents of the University of New Mexico as Tenant.

•

37.

Intentionally omitted.

38.

APPROPRIATENESS OF TAX •

Nothing contained in this Lease shall be deemed to constitute an admission by the
Landlord or by the Tenant that any tax is properly levied or assessed against the
Building, the Property, the Landlord or the Tenant. Tenant, at its sole cost and
expense, shall be entitled to protest or dispute the levy or assessment of any
tax against the Property, the Building, the Landlord or the Tenant. Landlord
shall provide all reasonable assistance in connection with such protest;
provided, however, that the Tenant shall reimburse the Landlord for all costs and
expenses incurred by Landlord at the request of the Tenant in connection with
such assistance.
39.

INSURANCE.

Landlord and Tenant acknowledge that the provision of Section 15. of the Lease
shall not be applicable to The Regents of the University of New Mexico as Tenant
and hereby agree that the provision of this Section 39. shall be applicable to
The Regents of the University of New Mexico.

•

39.1.
Tenant's Insurance Requirement.
All insurance required to be
carried by Tenant hereunder shall be issued by responsible insurance companies
qualified to do business in the State. A copy of each paid up policy (authenticated by the insurer) or the certificate of the insurer evidencing the
existence and amount of each insurance policy and each endorsement required
hereunder shall be delivered to Landlord before the date Tenant is first given
the right of possession of the Premises, and thereafter within thirty (30) days
after any demand by Landlord therefor. Landlord may, at any time and from time
to time, inspect and/or copy any insurance policies required to be maintained by
Tenant hereunder. Tenant shall furnish Landlord with evidence of renewal of any
such policy at least twenty (20) days prior to the expiration thereof. Tenant
agrees that if Tenant does not take out and maintain such insurance, Landlord may
(but shall not be required to) procure said insurance on Tenant's behalf and
charge the Tenant the cost thereof payable upon demand with interest from the
-35-
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date such sums are extended at the rate set forth in section 7. hereof. Tenant
shall have the right to provide such insurance coverage pursuant to blanket
policies obtained by Tenant, provided such blanket policies expressly afford
coverage as required by this Lease.

•

39.1.1.
Fire and Extended COverage.
Beginning on the date
Tenant is given access to the Premises for any purpose and continuing
until expiration of the Term, Tenant shall procure, pay for and maintain
in effect policies of property insurance covering Tenant's Property from
time to time in, on or about the Premises, in an amount acceptable to
Tenant, providing protection against any peril included with the classification -Fire and Extended coverage- insurance with vandalism and malicious
mischief and all risk endorsements subject to the standard exclusions
among which are earthquake and flood.
The proceeds of such insurance
shall be used for the repair or replacement of Tenant's Property so
insured. The proceeds of such insurance shall be paid to Tenant.
39.1.2.
General Liability and Property Damage. Beginning on the
date Tenant is given access to the Premises for any purpose and continuing
until expiration of the Term, Tenant shall procure, pay for and maintain
in effect comprehensive general liability and property damage insurance
insuring the liability of Tenant for damages resulting from bodily injury,
wrongful death or property damage caused by the negligence of public
employees while acting within the scope of their duties in the operation
or maintenance of the Premises or any of Tenant's Property located on the
Premises.
Such coverage shall have limits of at least $100,000.00 for
property damage, arising out of a single occurrence, $300,000.00 for
personal injury arising out of a single occurrence and $500,000.00 for all
claims arising out of a single occurrence.
39.1.3.
Worker'S Compensation Insurance.
Beginning on the
date Tenant is given access to the Premises for any purpose and continuing
until expiration of the Term, Tenant shall procure, pay for and maintain
in effect worker'S compensation insurance as required by law for Tenant
and its employees. At its option and to the extent permitted by applicable law, the Tenant may self-insure its worker's compensation risk.

•

39.2.
Landlord's Insurance Requirement.
Beginning on the date Tenant
is given access to the Premises for any purpose and continuing until the expiration of the Term, Landlord shall obtain and maintain such insurance as set forth
hereinbelow and the cost thereof shall be included in the Operating Expenses set
forth in section 6.5 of this Lease.
39.2.1.
Fire and Extended COverage.
Beginning on the date
Tenant is given access to the Premises for any purpose and continuing
until the expiration of the Term, Landlord shall obtain and maintain in
effect policies of property insurance covering (a) the Building, the
Premises and all Leasehold Improvements, whether installed by Landlord or
Tenant (including any alterations, additions or improvements as may be
made by Tenant pursuant to the provisions of Section 12. hereof) in an
amount not less than one hundred percent (100%) of their actual replacement costs from time to time, providing protection against any peril
included with the classification -Fire and Extended COverage- insurance
with vandalism and malicious mischief and all risk endorsements subject to
the standard exclusions among which are earthquake and flood.
Landlord
hereby waives all rights of recovery against Tenant and against the
officers, employees agents and representatives, contractors and invitees
of Tenant, on account of loss by or damage to Tenant's Property or the
property of others under its control, to the extent that such loss or
damages is insured against under Landlord's Fire and Extended Coverage
insurance policy which may have been in force at the time of such loss or
-36-
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damage. The proceeds of such insurance shall be used for the repair or
replacement of the property so insured. The proceeds of such insurance
shall be paid to Landlord.
39.2.2.
General Liability and Property Damage. Beginning on the
date Tenant is given access to the Premises for any purpose and continuing
until the expiration of the Term, Landlord shall obtain and maintain in
effect comprehensive general liability and property damage insurance with
respect to the construction of improvements on the Premises, the operation
and maintenance of Landlord's obligations with respect to the Building,
and the Common Area, providing personal injury and broad form property
damage coverage of not less than Ten Million Dollars ($10,000,000.00)
combined single limit for bodily injury, death and property damage
liability.
39.2.3.
Rental Insurance. Beginning on the date Tenant is given
access to the Premises for any purpose and continuing until the expiration
of the Term, Landlord shall procure and maintain in effect a policy or
policies of business income insurance insuring against the Premises, or
any portion thereof, being destroyed or rendered inaccessible or unusable
or unrentable by any risk insured against by the fire and extended
coverage insurance required pursuant to Section 39.2.1. herein.
The
minimum amount of coverage under such policies shall be the M.onthly
Installments of Base Rent, Monthly Installments of Supplement Rent, Real
Property Taxes and Operating Expenses reasonably foreseeable to become due
to Landlord for the next calendar year.

•

39.2.4.
Boiler and M.achinery. Beginning on the date Tenant is
given access to the Premises for any purpose and continuing until the
expiration date of the Term, Landlord shall procure, pay for and maintain
in effect boiler and machinery coverage if at any time or from time to
time such equipment is located in the Premises.
39.3. Waiver of SUbrogation. Landlord and Tenant each hereby, waive all
rights of recovery against the other and against the officers, employees, agents
and representatives, contractors, and invitees of the other, on account of loss
by or damage to the waiving party or its property or the property of others under
its control, to the extent that such loss or damage is insured against under any
insurance policy which may have been in force at the time of such loss or damage.
Landlord and Tenant shall, upon obtaining the policies of insurance required
under this Lease, give written notice to its insurance carrier or carriers that
the foregoing mutual waiver of subrogation is contained in this Lease. In the
event either party is unable to obtain a waiver of subrogation from its insurer,
this Section 39.3. shall become void and of no force or effect.
40.

ASSIGNMENT AND SUBLETTING.

Landlord and Tenant acknowledge that the prov~s~ons of Section 18. of the Lease
shall not be applicable to The Regents of the University of New Mexico as Tenant
and hereby agree that the provisions of this Section 40. shall be applicable to
The Regents of the University of New Mexico as Tenant.
No assignment of this Lease or sublease of all or any part of the Premises shall
be permitted, except as provided in this section 40.

•

40.1.
No Assignment or Subletting. Tenant shall not, without the prior
written consent of Landlord, assign or hypothecate this Lease or any interest
herein or sublet the Premises or any part thereof, or permit the use of the
Premises by any party other than Tenant. Any of the foregoing acts without such
consent shall be voidable and shall, at the option of Landlord, constitute a
default hereunder.
This Lease shall not, nor shall any interest of Tenant
herein, be assignable or assigned by operation of law without prior written
-37-
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consent of Landlord. Use and/or occupancy of the Premises by any department or
organization under the control of The Regents of the University of New Mexico or
by any cooperative venture between The Regents of the University of New Mexico
and any other organization shall not be deemed to be an assignment or subletting
of the Premises requiring the consent of the Landlord, provided, however, The
Regents of the University of New Mexico shall provide Landlord with thirty (30)
days prior written notice of a change in the department or organization which
will use and/or occupy the Premises.

•

40.2.
Deemed Assignment and Subletting. The following shall be deemed
a subletting or assignment, as the case may be, requiring the consent of Landlord
as provided in this Section 40.
40.2.1.
The licensing of or otherwise permitting the use or
occupancy of the Premises or a part thereof by anyone other than Tenant or
any cooperative venture between the Tenant and any other organization,
even though on a nonexclusive basis.
40.3.
Landlord's COnsent. If, at any time or from time to time during
the Term hereof, Tenant desires to assign this Lease or sublet all of any part
of the Premises, Tenant shall give notice to Landlord setting forth the terms and
provisions of the proposed assignment or sublease, the identity of the proposed
assignee or subtenant and the proposed use of all or part of the Premises by the
proposed assignee or subtenant. Tenant shall promptly supply Landlord with such
information concerning the background of such proposed assignee or subtenant and
the proposed use as Landlord may reasonably request. Landlord shall have the
right to approve such proposed assignee or subtenant, which approval shall not
be unreasonably withheld.
40.3.1.
Landlord shall grant its consent to any proposed
assignment or sublease if Landlord receives adequate assurances that each
of the following conditions have been satisfied:
40.3.1.1.
The use of the Premises by the proposed assignee
or proposed subtenant is consistent with the uses permitted under
the Ground Lease and then applicable laws, ordinances, rules or
regulations.

•

40.3.1.2.
The use of the Premises and the Building by the
proposed assignee or proposed subtenant is consistent with the
design, capability, limitation, utility, function or use of the
Premises, including but not limited to any mechanical equipment
or systems related to the Building for the management and control
of Toxic Materials.
40.3.1.3.
The use of the Premises by the proposed assignee
or proposed subtenant is not a use which the Landlord has declared
to be inconsistent with the Project.
40.3.1.4.
The proposed assignee or subtenant, as evidenced
by a certificate delivered by the proposed assignee or proposed
subtenant, has not been cited by New Mexico, federal or local
governmental public authority or agency for violation of any
applicable covenant, condition or restriction, or law, statute,
ordinance or governmental rules, regulations or requirements
relating to creating, generating, using, emitting, or disposal of
Toxic Materials.
40.3.2.
The Landlord shall respond to any request for written
consent within thirty (30) days of the date that request is submitted to
the Landlord. If the Landlord fails to grant its consent to any proposed
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assignment or sublease, the Landlord shall provide written notice to
Tenant specifying the exact reason for such refusal.
40.3.3.
In the event Landlord has granted its written consent of
the sublease of the Premises to any party other than Tenant, including an
affiliate or joint venture of Tenant under this section, Tenant may sublet
all or a portion of the Premises. Any rent received by Tenant as a result
of such sublease, which is in excess of the pro-rata share of rent then
being paid by Tenant for the portion of the Premises being sublet, shall
be divided equally between Tenant and Landlord and that portion due
Landlord shall be paid monthly as additional Rent.
40.4.
Conversion of Premises.
If Landlord withholds consent to the
proposed assignment or proposed sublease for the reasons set forth in
Section 40.3.1.2., the Tenant may elect to make additions, alterations or
improvements to conform the Building and the Premises to the proposed use, which
additions, alterations or improvements are subject to all of the provisions of
Secti9n 1,2 ..9f the Lease •
.....

..'-

Failure to Comply. Any assignment or sublease which is attempted
or created without Landlord's prior written consent shall be voidable by Landlord
and shall constitute a default and material breach of this Lease. No consent to
any assignment or sublease shall constitute a waiver of the provisions of this
Section 40. and no further assignment or subletting shall be made without
Landlord's prior written consent and full compliance with this Section 40. or
Section 18., as applicable.
40.5.

•

40.6.
Tenant to Notify. Tenant shall promptly notify Landlord if at any
time during the Term of this Lease Tenant has reason to believe that any of the
occurrences described in Section 40.2. have happened or are likely to happen •
40.7.
Landlord's Costs.
If Tenant requests Landlord to consent to a
proposed assignment or subletting, Tenant shall pay to Landlord upon demand,
whether or not consent is ultimately given, Landlord's reasonable attorneys'
fees, accountants' fees, and other expenses incurred in connection with each such
request, as additional rent.
40.8.
Written Consent Only.
Whenever any part of provision of this
Section 40. requires a consent, a prior written consent is necessary, and no
inferences shall be drawn from Landlord's conduct or lack thereof that a consent
has been given de facto.
40.9.
Collection of Rent on Default. If this Lease be assigned, or if
the Premises or any part thereof be sublet, used or occupied by anyone other than
Tenant, with or without Landlord's consent, Tenant hereby immediately and
irrevocably assigns to Landlord, as security for Tenant's obligations under this
Lease, all rent and other considerations received or to be received in connection
therewith, and Landlord may, after a default by Tenant and without waiver or any
of its rights or remedies for such default but in addition thereto, collect such
rent and other consideration from the assignee, subtenant, user or occupant and
apply the net amount collected to the Rent herein reserved, but no such collection shall be deemed a waiver of any provision of this Section 40. or the
acceptance of the assignee, subtenant, user or occupant as Tenant, or a release
of Tenant from the further observance and performance by Tenant of the covenants
herein contained.

•

40.10.
Tenant Remains Responsible.
No subletting or assignment shall
release Tenant of Tenant's obligations under this Lease or alter the primary
liability of Tenant to pay the Rent and to perform all other obligations to be
performed by Tenant hereunder. The acceptance of Rent by Landlord from any other
person shall not be deemed to be a waiver by Landlord of any provision hereof.
Consent to one assignment or subletting shall not be deemed consent to any
-39-
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subsequent assignment or subletting. In the event of default by an assignee or
subtenant of Tenant or any successor of Tenant in the performance of any of the
terms hereof, Landlord may proceed directly against Tenant without the necessity
of exhausting remedies against such assignee, subtenant or successor. Landlord
may consent to subsequent assignments of the Lease or sublettings or amendments
or modifications to the Lease with assignees of Tenant, without notifying Tenant,
or any successor of Tenant, and without obtaining its or their consent thereto
and any such actions shall not relieve Tenant of liability under this
Lease.

•

40.11.
Form of Assignment. Every assignment agreement or sublease shall
(a) recite that it is and shall be subject and subordinate to the provisions of
this Lease, that the assignee or subtenant assumes Tenant's obligation hereunder,
that the termination of this Lease shall, at Landlord's sole election, constitute
a termination of every such assignment or sublease, and (b) contain such other
terms and conditions as shall be reasonably requested or provided by Landlord.
41.

OPTION TO PURCHASE.

41.1.
Grant. Landlord hereby grants Tenant an option (the 'Option') to
purchase the Premises (hereinafter referred to as the 'Option Property') and to
obtain cancellation of this Lease and Parcel Ground Lease upon the terms and
conditions provided herein.
41.2.
Exercise.
At any time after the date which is the third (3rd)
anniversary of the Commencement Date of the Lease, or if such date shall be a
weekend or a holiday, then the next succeeding day which is not a weekend or
holiday, providing no uncured event of Tenant's default exists at the time of
exercise of this Option, Tenant may exercise this Option by giving Landlord
written notice of Tenant's exercise in the following manner:
41.2.1.
At least ninety (90) days prior to the date Tenant
submits a request for approval from the New Mexico state Board of Finance
for purchase of the Option Property, Tenant shall give Landlord written
notice of Tenant's intent to submit such request.

•

41.2.2.
Upon receipt of the determination of approval or
disapproval from the New Mexico state Board of Finance for purchase of the
Option Property, Tenant shall give Landlord written notice of such
determination.
In the event that the New Mexico state Board of Finance
disapproves the purchase of the Option Property, Tenant may at any time
resubmit its request with written notices to Landlord as provided in this
Section 41. 2.
41.3.
Purchase Price. The purchase price for the Option Property (the
'Purchase Price') shall be equal to (i) a percentage of the Landlord's out of
pocket cost of the items described in Exhibits D, D-1 and D-2 (excluding any of
the Landlord's out-of-pocket costs resulting from any change order approved
pursuant to paragraph 2.2(a) of Exhibit D) (the 'Cost'), less (ii) the sum of
$12,000.00. The percentage to be applied to the COst to establish the Purchase
Price depends upon the date upon which the Closing, as hereinafter defined,
occurs and is established by the following table:
Purchase Price
(Percent. of
Landlord's Cost)

Anniversary of
Commencement
Date
After
After
After
After

110%
109%
108%
107%

3rd
4th
5th
6th
-40-
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After
After
After
After
After
After
After
After

106%
106%
10S%
104%
103%
102%
101\
100%

7th
8th
9th
10th
11th
12th
13th
14th

If, for example, the Closing occurs after the fourth anniversary of the
commencement Date but before the fifth anniversary of the Commencement Date, the
Purchase Price will equal (i) 109% of the COst, less (ii) the sum of $12,000.00.
If Landlord does not obtain construction financing secured by the
Option property to finahc~~andlord's cost to develop the Option Property, the
COst shall include int.erest'
the rate of 8/9th of one percent per month
compounded monthly on funds paid by Landlord for those items described in
Exhibits 0, 0-1 and 0-2 froe the date of payment through the day immediately
preceding the COmmencement Date.

at

The COst shall also include any unamortized or unrealized capital
improvement costs incurred by Landlord under Section 6.5.1.4 (b) and (c) herein.
Upon completion of construction of the Building Shell and Tenant
Improvements, Landlord shall determine Landlord's cost of the Building Shell and
the cost of Tenant Improvements in accordance with Exhibits 0-1 and 0-2,
including any approved change orders which are applicable thereto. Landlord and
Tenant shall immediately execute an Amendment to this Lease which shall set forth
the actual COst.

•

41.4.
Payn'lent of the Purchase Price. The Purchase Price, plus or minus
prorations, if any, shall be paid in immediately available funds at Closing.
41.5.
Closing. The 'closing of the purchase of the Option Property (the
·Closing·) shall occur within ten (10) days of Tenant's notice to Landlord of the
approval of the New Mexico state Board of Finance for the purchase of the Option
Property, unless such date shall be a weekend or a holiday, in which case Closing
shall occur on the earliest day thereafter which is not a weekend or a holiday.
Closing shall occur at Lawyers Title Insurance Corporation or at such other place
as Landlord and Tenant may agree.
41.6.

•

Title.

41.6.1.
Within fifteen (15) days of the date of exercise of the
Option, Landlord, at its sole expense, shall provide Tenant with a commitment for title insurance from Lawyers Title Insurance corporation
( • COmmitment • ) as of the date of the Commitment in the amount of the
Purchase Price evidencing that upon delivery by Landlord of a cancellation
of this Lease, a bill of sale, and a termination of the Parcel Ground
Lease as to the Option Property, Tenant will have fee simple title to the
Option Property subject to all easements, covenants and restrictions of
record, as set forth in the COmmitment and all standard exceptions in the
Commitment.
Within ten ( 10) days of receipt of the Commitment from
Landlord, Tenant shall provide Landlord with written acceptance of the
COmmitment or written objection to the COmmitment. If the commitment is
accepted by the Tenant, it shall be deemed to be an ·Approved commitment.·
If the COmmitment contains any of the same, the Tenant may object to any
exception disclosed in the COmmitment other than (a) those exceptions in
existence immediately prior to execution of the Parcel Ground Lease and
(b) standard exceptions. Within ten (10) days of Landlord's receipt of
any written objection, the Landlord will deliver notice to Tenant either
(y) agreeing to cure all objections noted by Tenant or (z) declining to
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cure specified objections. If Landlord agrees to cure all objections, the
Commitment as modified to remove the objectionable exceptions shall be
deemed to be an -Approved COmmitment. - If Landlord declines to cure any
objection, either party may terminate this Lease within fifteen (15) days
of receipt of the notice from Landlord. If the parties do not terminate
this Lease, the Commitment as modified to remove those objectionable
exceptions which Landlord agrees to remove shall be deemed to be an
-Approved COmmitment..

•

41.6.2.
At Closing Landlord shall deliver a cancellation of this
Lease, a bill of sale, and a termination of the Parcel Ground Lease as to
the Option Property, a Special Warranty Deed and title to the Option
Property free and clear of all liens and encumbrances except those which
may have been placed on the Option Property by Tenant or resulted from
Tenant's actions or the actions of any occupant, assignee or sublessee,
but subject to the exceptions contained in the Approved COmmitment. At
closing, Landlord, at Tenant's expense, shall deliver a title insurance
policy in accordance with the terms of the Approved Commitment in an
amount equal to the Purchase Price.
41.7.
Assumption of Rights and Liabilities. At Closing, Tenant shall
assume and agree to perform, and shall hold harmless and indemnify Landlord
against all liabilities arising after the Closing, with respect to all Landlord's
obligations under all contracts in respect of the Option Property approved by
Tenant in writing before the Closing. The indemnity provided for herein shall
be limited to liabilities permitted to be indemnified under the New Mexico Tort
Claims Act.
41.8.
Proration and Costs. At Closing Landlord and Tenant shall prorate
to the date of Closing all real property taxes, assessments, rents, insurance if
Tenant elects to assume Landlord's policies of insurance, security deposits,
utilities, and such other items of income and expense with respect to the Option
Property as are customary. Landlord and Tenant shall each pay for the recording
of documents which they are required to deliver at Closing. Tenant shall pay for
the policy of title insurance. Closing costs, escrow fees and costs of recording
documents required to be executed by both parties shall be divided equally. Each
party shall pay its own attorneys' fees.
All other costs of Closing this
transaction shall be divided in the manner customary for the community, if any,
otherwise, equally.

•

41.9.
Warranties. Except as expressly provided herein, Landlord makes
no warranties as to the condition of the Option Property or to its fitness for
any purpose or to the income that may be derived from it and Tenant agrees that
it will be acquiring the Option Property -as is,- subject to no warranties of
Landlord and upon its own investigation and inspection, upon which it will rely
solely. Within thirty (30) days after Landlord receives Tenant's notice pursuant
to Section 41.2.1.:
41. 9.1.
Landlord will warrant to Tenant that any written
information delivered to Tenant in connection with the purchase of the
Option Property will be true and correct to the best knowledge and belief
of Landlord.
41.9.2
Landlord will disclose to Tenant any material defect in
the Building or the Premises of which Landlord has actual knowledge as of
the date of Closing.
41.9.3.
Landlord will warrant to Tenant that Landlord has the
right to convey the Option Property without the necessity of obtaining
consent from any third party, except the consent of the Ground Lease
Landlord.
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41.9.4.
At Closing Landlord shall assign to Tenant the guarantees or warranties, if any, of Landlord's contractors, subcontractors or
material suppliers relating to the construction of the Building Shell and
the Tenant Improvements.
41.10.

Failure to Close.

41.10.1
In the event there is any material defect in the
Building or the Premises of which Landlord has actual knowledge and which
has been disclosed to Tenant pursuant to the provisions of Section
41.9.2., then Tenant may elect, upon fifteen (15) days prior written
notice to Landlord, to terminate its option to purchase the Option
Property.
41.10.2. If Landlord fails to convey the Option Property or
perform its obligations under this Section 41. for any reason other than
set forth in Section 41.9.2. above, then Tenant may have all rights or
remedies available at law or at equity.
41.10.3. If Tenant fails to complete purchase of the Option
Property for any reason other than set forth in Section 41. 9.2. after
notice to Landlord pursuant to the provisions of Section 41.2.2., then
Landlord may have all rights or remedies available at law or in equity.

•

41.11.
Leasehold Mortgages.
Landlord and Tenant acknowledge that any
prohibition against prepayment of the indebtedness secured by a Leasehold
Mortgage, as defined in the Parcel Ground Lease, may impair Tenant's ability to
exercise the Option. In recognition of this fact, Landlord covenants that it
will not execute any Leasehold Mortgage affecting the Option Property which
prohibits prepayment of the secured indebtedness without providing at least
ninety (90) days advance written notice to the Tenant. Any such notice will
identify the proposed Leasehold Mortgagee and the duration of the prohibition
against prepayment. Landlord will not execute the Leasehold Mortgage prohibiting
prepayment if, during such ninety (90) day period, the Tenant submits the notice
required by Section 41.2.1, receives the notice of approval from the New Mexico
State Board of Finance required by Section 41.2.2 and proceeds to close the
purchase of the Option Property.
If Tenant does not exercise the Option and
proceed to Closing during such ninety (90) day period, Landlord may execute a
Leasehold Mortgage consistent with the notice delivered pursuant to this Section
41.11.
During the duration of the prepayment prohibition contained in such
Leasehold Mortgage, Tenant may not exercise the Option unless the Tenant assumes
payment of the indebtedness secured by the Leasehold Mortgage. Nothing contained
in this Section 41.11 shall be interpreted as removing any prohibition against
the creation or existence of a Leasehold Mortgage contained in the Parcel Ground
Lease.
42.

FINANCIAL STATEMENTS.

By December 31st of each year during the term of this Lease, or as soon thereafter as the same has been approved by Tenant, Tenant will provide to Landlord
an annual financial report showing the results of Tenant's operations through the
preceding June 30th, if requested in writing by Landlord.
43.

•

AMERICANS WITH DISABILITIES ACT COMPLIANCE.

Landlord represents and warrants to Tenant that the Premises are in full compliance with the Americans with Disabilities Act (·ADA·) at time of construction.
To the extent the Premises are, in the future, deemed not in compliance with the
ADA, Landlord will, within a reasonable time after being notified of such noncompliance, take appropriate steps, at Landlord's sole expense, but subject to
Section 6.5.1.4 (e), to bring the Premises into compliance. Landlord agrees to
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indemnify and hold harmless, Tenant from any liability Tenant may incur as a
consequence of any violation of, or non-compliance with, the ADA.

•

IN WITNESS WHEREOF, the parties hereto have executed this Lease as of the
date first set forth on Page 1.
LANDLORD:

DAMAR LIMITED PARTNERS,
a New Mexico limited partnership
By:

R.M.S.D. Corporation, General Partner
By:

=R-o';""b-e-rt-:---::E::-.--::M'::"ar~t~l.""·
n-d"'a-'le-,-=P~r-e-s""'i-:d::-e-n-;t--

•
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.;

•

TENANT:
THE REGENTS OF THE UNIVERSITY OF NEW MEXICO,

a corporation of the State of New Mexico
By:

=D"'a-v""i""d~L=--.-M~c'::K:-:i-n-n-e-y--------------

Vice President for Business and Finance

..r.·

< .r..(,'.'f'"

.?'-'

•

•
-
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EXHIBITS TO LEASE

EXHIBIT A - Site Plan of the Building.
EXHIBIT B - Description of the Property.

•

EXHIBIT C - Description of Project.
EXHIBIT D - Construction Provisions.
EXHIBIT E - Regulations and Restrictions.
EXHIBIT F - Park Development Guidelines
EXHIBIT G - Building Rules and Regulations

•

-46-

•

C\1

.c.;
.-j

o

o

--er:1i
_......
-_..
I.?=-_.-

.~

--lS.Ir:'.::-.

'n=.

•• II'

WI'U.L~

~....-:

B:lI.l"

......., .......

~---

~c.

,.0

.

'ltIl
'p..

' " __

i

o

..e--

~.

Turn Down Curb
SclllIe:

~"M2

::-

0

"., • , •.(1

_

lCMI'lNt'f

,,~.u

.~

(7) Light POS} Detail

.~.~

,".

'11I1"""

Stand Up Curb

~...---. -

lIT. , •....a'

'~.

M"

..

rttZ

~::....

(6') Handicap Pavement Sign
Coo'-

Hinge Detail
(;) Refuse Enclosure

u4' -

"-4"

... "/r."o4

.

~==:::.

:r..-::..-:..:,'" --:~4H~J~ IFI9lo+ ·b.~W
..._-

Sign

<r:
E-<

.

..

(9'\

H

P=l

.-

...

,&'f:.

:"-'-::=,:r.'-

~

Gate Elevation
RefuM .5Jclosure

Enlarged Plan
Enclosure

(1Q) Refuse

s.- 1/4' _ "-cr

H

::t:
>::
f.Ll

',

!i.t'
.
:;;mr=o:n
=:a&
--4

.•'

tVl'lIa"'"
r.Jll&".."._

~.

~"lIIlllI'M"".

.~~

~a.¥

~....,.-~
(,2) Handicap Ramp ~

Gate Section
~ Refuse Enclosure
__ • 'tr. I·....a'

,

....

..... ,

"
'1<.,

,

'

"
"

t--

.

....

.:.::'

.,-:"'r;:. . .

~~...,..

,,~¥

Ik

.;

,~tiWI-~,~
Ul1

:p=.:r.:::-~

,

~ ~~~!LAN

.,'"

'--!'r

7''.

'--,

~"/

,.

.

.

~_ _~

9EHERAL NOTES end LEGEND

•

.:
I

n

•

of

a.~=--=,

::.u::n,4!.tI'.:,:-

F:;;.'3!.-."
••

~

~

•

r"

000193
Exhibit B

Real Property Description of Parcel

•

Tract 1, University of New Mexico Business Park as depicted on the Plat of
Tracts 1, D-1-A-1 & D-1-A-2, University of New Mexico Business Park recorded in
the Real Property Records of Bernalillo County, New Mexico on February 1S, 1993
at Volume 93C, Folio 40.

•

•
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Exhibit C
Land

Land shall be defined as the approximate 59-acre tract
owned by the University of New Mexico located east of
University Boulevard SE, south of Clark Carr Boulevard
SE, and west and north of Access Road "0", also known as
Spirit Drive; and the approximate 23-acre tract owned by
the University of Ne~'Mexico located east of University
Boulevard SE, south,·df.'Access Road "0" (Spirit Drive)
and west of land owned by"the City of Albuquerque, both
as graphically illustrated on the attached drawing.

•

•

•

EXHIBIT D

1.

Final Plans and Specifications.

1.1. Preliminary Plans. Landlord and Tenant have caused
to be prepared and both Landlord and Tenant have approved the preliminary plans and specifications for the construction of the
Building Shell, Tenant Improvements, and the improvement of the
Property as prepared by Design Collaborative Southwest, Architects,
and described as follows (the "Preliminary Plans"):
(a)

Project Manual and Specifications
Warehouse (January, 1993)

(b)

Drawings (OCSW Project No.
sheets as follows:

(12.22.92)

A1

(
(
(
(
(
(
(
(
(
(
(
(

A9
A10

All
A12

(c)

•

UNM Press

9227) consisting of 14

C1
A2
A3
A4
A5
A6
A7
A8

•

for

1.25.93)
1.22.92)
1.22.93)
1.22.93)
1.22.93)
1.22.93)
1.22.93)
1.22.93)
1.22.93)
1.22.93)
1.22.93)
1.22.93)

Landscape Plan prepared by Hilltop Landscape Architects
and Contractors and Cost Estimate both dated February 2,
1993.

1.2. . Final Plans.
Based upon the Preliminary Plans,
Landlord shall cause to be prepared and shall deliver to the Tenant,
final plans and specifications for the construction of the Bui~ding
Shell, Tenant Improvements, and the improvement of the Property
using the services of Design Collaborative Southwest, Architects.
In addition, Landlord shall prepare and deliver to the Tenant a bid
for the cost of constructing the Building Shell, Tenant Improvements
and other improvements of the Property and a statement of the cost
of performing all of the other work required by Exhibit 0, 0-1 and
0-2. Within thirty (30) days after receipt of the proposed final
plans and specifications and bid, Tenant either will (i) disapprove
the final plans and specifications and bid, (ii) approve the final
plans and specifications and bid or (iii) negotiate with Landlord a
mutually acceptable revision of the finals plans and specifications
and bid.
For purposes of this Exhibit 0, the final plans and
specifications approved by Tenant, together with the statement of
cost of performing all of the other work required by Exhibit 0, 0-1

000lS C
and D-2 as approved by Tenant, shall be referred to as the "Final
Plans" and the bid approved by Tenant shall be referred to as the
"Construction Cost Bid."
2.

•

Change Orders.

2.1. Initiation. Any modification from the construction
the Final Plans or in the construction cost evidenced by
the-Construction Cost Bid must be evidenced by an approved change
order. Either the Landlord or the Tenant may request changes in the
improvements during construction. Any change must be approved by
the Landlord.
In addition, any change must be approved by the
Tenant if the change results in a change in the cost of the improvements evidenced by the Construction Cost Bid, results in delay in
the Completion Date, results in a change in the physical characteristics of the. space depicted in the Final Plans or otherwise
materially modifies the Final Plans. If the proposed change order
is the result of state mandated changes in the wages paid to the
Landlord's contractor or subcontractors, Tenant reserves the right
to administratively or jUdicially challenge the appropriateness of
the state mandate prior to approval of the proposed change order.
Tenant will pay the cost of any such challenge if the challenge is
initiated by Tenant. Each proposed change order shall be prepared
by the Landlord, shall specify the total change in the Construction
Cost Bid, and shall specify the number of days of delay associated
with the change and shall specify any change in the Base Rent. Upon
preparation of the change order and the receipt of any required
approval, Landlord shall cause the changes reflected in the change
order to be made.
depict~din

2.2.

•

Cost and Contents of Change Order.

(a)

If the approved change order is the result of state
mandated changes in wages paid to the Landlord's
contractor or subcontractors; the change order will
be in an amount equal to that portion of the
increased wages for which the contractor or subcontractor has not previously assumed responsibility, any applicable interest and penalties which
the contractor or subcontractor are required to pay
and, if approved by Tenant in advance, any legal
fees incurred in connection with such determination.
The Tenant will pay the first $75,000.00 of the cost
of the change and Landlord will pay all cost of the
change in excess of $75,000.00.
The amount of the
change order will not increase Landlord's Cost, as
defined in Section 41.3 of the Lease and will not
change the Base Rent.

(b)

If the approved change order is initiated by the
Landlord but is not otherwise covered by subparagraphs (a) or (d) of this paragraph 2. 2 , the
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•

total cost
Landlord.
(c)
... d (; '~

(d)

•

If the
Tenant
(a) of
change

of

the

change

shall

be

paid

by the

approved change order is initiated by the
but is not otherwise covered by subparagraph
this paragraph· 2.2, the total cost of the
shall be paid by Tenant.

If the approved change order is not otherwise
covered by subparagraph (a) of this paragraph 2.2
and is necessary to correct a deficiency in the
Final Plans or is necessary to account for an
unanticipated change in the Construction Cost Bid
for which Landlord or Landlord's contractors have
not assumed the risk, the cost of the change shall
be paid by Tenant; provided, however, that Landlord
shall assign to Tenant the right to recover any
claims against the architect,
engineer and/or
contractor as a result of such deficiency or
unanticipated change.

3.
Construction Responsibility. Landlord shall construct the
improvements substantially in accordance with the Final Plans, as
modified by approved change orders. The improvements shall include
the building shell ("Building Shell") and the tenant improvements
("Tenant Improvements").
Landlord shall construct the Building
Shell and Tenant Improvements in a good and workmanlike manner. As
evidence of completion, Landlord shall deliver to the Tenant a final
certificate of occupancy for the Building Shell and Tenant Improvements issued by the appropriate governmental entity and a certificate of substantial completion issued by Landlord's architect.
4.

The Cost of Construction.

4.1.
Cost of Construction.
The Landlord shall pay all
costs associated with the installation of improvements on the
property according to the Final Plans, including the cost of those
items listed in the attached Exhibit 0-1.
4.2.
Cost of Building Shell.
Landlord •s cost to
construct the Building Shell shall include the cost of installing
each of the items described in the attached Exhibit 0-2, each as
depicted in the Final Plans.

•

5.
Completion of Construction.
Landlord shall complete
construction of the improvements depicted in the Final Plans as
modified by any approved change orders within eleven (11) months of
the date of this Lease (the "Completion Date"). The Completion Date
shall be extended by the number of days reflected in all approved
change orders arid by the number of days that completion of construction is delayed for reasons beyond the reasonable control of Landlord or Landlord's contractor. The Completion Date, as so extended,
shall be referred to herein as the "Extended Completion Date."
-3-
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.

If Landlord fails to complete construction by the Extended
Completion Date, Tenant, as its sole remedy and in lieu of other
remedies provided herein or by law, may collect from Landlord
liquidated damages at the daily rate of $250.00 per day.
6.

•

Notice to Tenant and Acceptance.

6.~.
Inspections by Tenant.
During the course of
construction, Tenant or its representatives may enter upon the
Premises at such frequency as is necessary in Tenant's opinion to
inspect the construction to determine that the work is being completed in accordance with the Final Plans. Tenant's representative
is hereby granted authority by the Landlord to stop and direct
corrections of work that, in its opinion, is not being performed in
accordance with the Final Plans; provided, however, that Tenant
shall not have authority to:

(i)
(ii)
(iii)
(iv)
(v)

initiate change orders on behalf of Landlord;
approve any change order on behalf of Landlord;
act as agent for Landlord in its dealings with
Landlord's architect;
accept any work on behalf of Landlord; or
increase Landlord's financial obligation with
respect to the Premises.

6.2. Notice to Tenant. Landlord shall notify Tenant of
the expected date of substantial completion of the improvements
depicted in the Final Plans at least thirty (30) days before that
date.
Landlord shall also notify Tenant of the actual date of
substantial completion.

•

6.3. Punchlist. Within fifteen (~5) days after Landlord
has notified Tenant that construction has been substantially
completed, whether or not Tenant is in the possession of the
premises, Tenant shall deliver to Landlord a list (the "Punchlist")
of items that Tenant believes is necessary that Landlord complete or
correct in order for the Premises to conform to the Final Plans, as
modified by approved change orders. Tenant's failure to deliver the
Punchlist to Landlord within fifteen (15) days shall be conclusive
as against Tenant that Landlord has satisfactorily completed Landlord's improvements in accordance with the Final Plans, except for
latent defects which cannot reasonably be identified within such
fifteen (15) day period (a "Latent Defect").
Within fifteen (15)
days of discovery of any Latent Defects Tenant shall report the
existence of such Latent Defect to the Landlord.
6.4. Repair of Defects. Landlord shall repair or cause
its contractor to repair any items appearing on the Punchlist within
(30) days of receipt of the Punchlist or as soon thereafter as
practicable.
Landlord shall repair or cause its contractor to
repair any Latent Defect within thirty (30) days of the date the
same is reported to Landlord or as soon thereafter as practicable •
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6.5.
Entry by Tenant. Landlord shall notify Tenant when
Tenant may enter the Premises for the purpose of installation of
Tenant's trade fixtures and other equipment.
Tenant shall not
interfere with completion of the improvements or, to the extent
disclosed by Landlord, adversely affect any warranty or guaranty
which any contractor or subcontractor has contracted to provide to
Landlord. All work done by Tenant sLall be performed by competent
workers in a good and workmanlike manner.
6.6. Condition. Landlord shall deliver the Premises to
Tenant on the Extended Completion Date in broom clean condition,
free and clear of all debris, rubbish and discarded building
materials.
6.7. Warranties. Upon the Commencement Date of the Term
of the Lease, Landlord shall assign to Tenant any guarantees or
warranties procured by Landlord from contractors, subcontractors or
material suppliers relating to the construction work on areas that
it is the responsibility of Tenant to maintain under the Lease. To
the extent that the Tenant suffers any such damages or is obligated
to maintain the affected work, such assignment shall include any
right to sue for and receive damages and costs of any repair or
reconstruction caused by either the breach of such guarantees or the
negligence of the contractor, subcontractor or material supplier •

•

•
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EXHIBIT D-1

Development Cost categories

Surveys
Platting
Government Processing
Soils Reports
Site Improvements
Grading
Paving
Landscaping
Signs
Offsite Improvements
Street Work
utility Extensions
Median Improvements
Building

•

Architect Fees
Engineering Fees
Landscape Design Fees
Building Shell Costs
Tenant Improvement Costs
Construction Supervision
Governmental. utility Fees
Building Permit
Albuquerque Processing Fees
utility Extension and Hook-up Fees
Financing
Loan Packaging
Lender Points (Construction and
(Construction and Permanent) Loan
Construction Loan Interest
Appraisal

Permanent) Broker
Costs

Closi~g

General

•

Insurance
Real Estate Taxes
Un-recaptured operating Expenses Overhead
Pre-construction Processing Overhead contingencies
Attorney Fees

Points

000201

•

EXHIBIT D-2

UNM Press Warehouse
- Building l.

2.
3.
4.
5.
6.
7.

•

8.

9.

•

Land
site Work
All Landscaping
Slab-reinforced 6" concrete slab
Tilt-up concrete exterior building walls
Metal roofing
Electrical
HVAC-as specified in #8 below
Main switch gear-200 amp-480/277V-208/120V (with upgrade
potential for an adaitional 8,000 SF)
Secondary runs to house panel
Electrical, phone and computer wiring and outlets
Security System-Door contacts, motion detector, and
programmable central panel
special Systems-Door bell/buzzer indicators
Exterior site light pole (2 head)
Interior lightingIndustrial high-bay light fixtures @
warehouse (25 foot candles)
Industrial low-bay fixtures @ open
stock (50 foot candles)
2x4 .Recessed Troffers @ damaged
stock, and offices
Exterior can down light and wall
pacts @ exterior
HVAC -High and Low Bay Areas:

Heating-gas
fired
unit
heaters
Cooling-roof
mounted
!' L
evaporative coolers with
distribution ducting as
required
Office Area:
Roof-mounted furnace and evaporative
cooler, utilizing same duct work with a
seasonal dust damper
Plumbing - High bay warehouse: fire protection hose rack
Restrooms:
Single handicap water closet and
lavatory in both, and rough-in for three
future water closets and three lavatories in
women's.
Rough-in for one water closet, two urinals and
three lavatories in men's
electrical water cooler
Breakroom: Double stainless steel sink
Mechanical Room:
6" stub-in for future fire
protection.
Exterior:
Stub for landscape irrigation,
exterior hose bibs .

OOO~Q2
10.

11.
12.
13.
14.
15.
16.
17.
18.
19.
20.

Building Insulation:

Rigid
perimeter
foundation
insulation, rigid insulation board @
exterior walls in office area.
R-30 Batt insulation @ roof
Exterior Doors, hollow metal, overhead coiling doors
Windows, frames and glazing
Exterior painting
Refuse enclosure
Interior painting
Lay-in ceiling
Exposed structure ceiling @ high and low bay areas
Exposed sealed concrete flooring @ high and low bay areas
Carpet and vinyl composition tile @ offices, restroom and
breakroom
Permit insurance, contractor overhead and profit as they
relate to these items.

•

•

•

•
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SECTION ONE
- RESERVED -

SECTION TWO
DEFINITIONS
2.1

DEFINITION OF TERMS
All terms defined in the Parcel Ground Lease to which these Regulations
and Restrictions are attached as Exhibit 0, called "Defined Terms" shall
have the same meaning in these Regulations and Restrictions and are hereby
incorporated by reference. Additional terms are as defined herein.
A.

Architectural Review Committee - the body established in accordance
with Section 6.1 herein;

B.

Building - shall mean any structure intended for use and occupancy
by Tenant, Subtenant or Occupant which shall be constructed, erected
or placed upon any Building Site, including, but not limited to,
garages, outside platforms and docks, storage tanks, carports,
canopies, enclosed malls and porches;

C.

Building Site - shall mean any contiguous plot of land the size and
dimensions of which shall be established by the legal description in
the original conveyance or Parcel Ground Lease from Landlord, to the
first Tenant of said plot of land, other than Landlord. The Parcel
is one Building Site.
A Building Site may also be established by
Landlord by an instrument in writing, executed, acknowledged and
recorded by the Landlord, which designates a plot of land as a
Building Site for purposes of these Regulations and Restrictions.
After establishment of a Building Site the boundaries shall remain
unchanged, unless revised pursuant to a recorded document executed
by Landlord and Tenant thereof; provided, however, that if leasehold
interest to two (2) or more adjacent Building Sites, as defined
hereinabove, is acquired by the same Tenant, such commonly-owned
Building Site may, at the option of said Tenant, be combined and
treated as a single Building Site for the purpose of these
Regulations and Restrictions;

D.

General Common Properties - shall mean and refer to all land,
improvements, and other properties heretofore or hereafter owned or
in the possession of Landlord or a Tenant or Subtenant and which are
designated by Landlord or Tenant as General Common Properties,
including, but not limited to, Landscape Buffers, Signage Easements,
storm Drainage Easements, Pedestrian Easements, Parking and Roadway
Easements in the Land and all Existing Infrastructure as defined in
the Parcel Ground Lease. Landlord or Tenant shall have the'right to
designate by Subdivision Plat or Declaration of Easement which
lands, improvements and other properties are General Common Properties in a document duly recorded in the office of the County Clerk
of Bernalillo County, New Mexico;

E.

Improvements - shall be defined as in the Parcel Ground Lease;

F.

Land - shall be defined as in the Parcel Ground Lease;

G.

Landscape Buffer - shall mean and refer to the specific rights,
privileges, and easements which are established on the Land by

•

•

Landlord or on individual Building Sites by Landlord or Tenant
thereof subsequent to approval pursuant to Section 6.3 hereof by the
recording of a Declaration of Easement in the records of the Clerk
and Recorder of Bernalillo County, New Mexico. If required by the
Architectural Review Committee, with respect to an individual
Building Site, the submittal of the Declaration of Easement to the
Architectural Review Committee by Tenant shall be mandatory prior to
the time of Site Plan approval by the Architectural Review Committee
in accordance with the provisions of Section 6.3 hereof. All such
rights, privileges, and easements shall be for the benefit of
Landlord, all other Tenants, and the Land. Such rights, privileg~s
and easements shall be a non-exclusive easement over, across and
under a portion of the Building Site or the Land for the purpose of
permitting the installation and maintenance of initial landscaping
and replacements thereof, including, but not limited to, the
sprinkler system serving the landscaping;
H.

Parcel Ground Tenant or Owner - shall mean and refer to the record
Tenant of any Parcel Ground Lease, whether one or more persons or
entities, to any Building Site which is subject to these Regulations
and Restrictions; notwithstanding any applicable theory relating to
mortgages, deeds of trust, or other liens or encumbrances upon any
such Building Site, "Parcel Ground Tenant" or "Owner" shall not
include or refer to a leasehold mortgagee, beneficiary of a deed of
trust, or lienholder unless and until such party has acquired title
pursuant to foreclosure or any applicable procedure in lieu of foreclosure, nor shall "Parcel Ground Tenant" or "Owner" include or
refer to a lessee or tenant under an occupancy lease;

1.

Park Development Standards - shall mean the design standards and
re9ulations of the Architectural Review Committee for the University
Business Park which shall be adopted from time to time pursuant to
Section 6.1 hereof or which have heretofore been adopted by the
Landlord;

J.

Parking and Roadway Easements - shall mean and refer to the specific
rights, privileges, and easements which are established on the Land
by Landlord or on individual Building Sites by Landlord or the
Tenant thereof subsequent to approval pursuant to Section 6.3 hereof
by the recording of a Declaration of Easement in the records of the
Clerk and Recorder of Bernalillo County, New Mexico. If required by
the Architectural Review Committee, with respect to an individual
Building Site, submittal of the Declaration of Easement to the
Architectural Review Committee by the Tenant shall be mandatory
prior to the time of site Plan approval by the Architectural Review
Committee in accordance with the provisions of Section 6.3 hereof.
All such rights, privileges, and easements shall be for the benefit
of the Landlord, all other Tenants, and the Land.
Such rights,
privileges, and easements shall be non-exclusive easements over and
across the Building Site or the Land for the purpose of permitting
the passage and parking of motor vehicles and the passage and
accommodation of pedestrians;

K.

Pedestrian Easement - shall mean and refer to the specific rights,
privileges, and easements which are established on the Land by
Landlord or on individual Building Sites by Landlord or the Tenant
thereof subsequent to approval pursuant to Section 6.3 hereof by the
recording of a Declaration of Easement in the records of the Clerk
and Recorder of Bernalillo County, New Mexico.
If required by the
Architectural Review Committee, with respect to an individual
Building Site, a submittal of the Declaration of Easement to the
Architectural Review Committee by the Tenant shall be mandatory
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prior to the time of site Plan approval by the Architectural Review
Committee in accordance with the provisions of Section 6.3 hereof.
All such rights, privileges and easements shall be for the benefit
of the Landlord all other Tenants, and the Land.
Such rights,
privileges and easements shall be a non-exclusive easement over and
across the designated portions of the Building Site or the Land for
the purpose of permitting the passage and accommodations of
pedestrians;
L.
\\ ",
.,.,

•

•
"

Plans and Specifications - shall mean and refer to the documents
required to be submitted to the Architectural Review Committee,<;ls
J '~!(j .1:uIl'ther described in Section 6.1;

M.

Pro Rata Portion of General Common Property Expenses - shall mean
and refer to the total amount of all expenses for maintenance,
repairs, replacements, and services required in connection with the
General Common Properties as multiplied by a fraction, the numerator
of which shall mean the total number of acres of each Building Site
SUbject to assessment under Section 7 which each Tenant or Subtenant
owns, and the denominator of which shall be the total number of
acres within the Land subject to assessment under Section 7;

N.

Pro Rata Portion of Special Common Property Expenses - shall mean
and refer to an a Tenant's or Subtenant's pro rata portion of the
expenses for maintenance, repairs, replacements, and services
required in connection with the Special Common Properties as
determined by the Landlord at the time of the establishment of such
Special Common Properties;

O.

Signage Easement - shall mean and refer to the specific rights,
privileges and easements which are established on the Land by
Landlord or on individual Building Sites by Landlord or the Tenant
thereof subsequent to approval pursuant to Section 6. 3 hereof by the
recording of the Declaration of Easement in the records of the Clerk
and Recorder of Bernalillo County, New Mexico. If required by the
Architectural Review Committee, with respect to an individual
Building Site, the submittal of the Declaration of Easement to the
Architectural Review Committee by the Tenant shall be mandatory
prior to the time of Site Plan approval by the Architectural Review
Committee in accordance with the provisions of Section 6.3 hereof.
All such rights, privileges, and easements shall be for the benefit
of Landlord, all other Tenants, and the Land.
Such rights,
privileges, and easements shall be a non-exclusive easement over and
across a portion of the Building Site or the Land for the purpose of
permitting the erection and maintenance of signs which advertise or
give information regarding the Land;

P.

Site Plan - shall mean and refer to the document required to be
submitted to the Architectural Review Committee as further described
in Section 6.2;

Q.

Special Common Properties - shall mean and refer to all land,
improvements, and other properties heretofore or hereafter owned or
in possession of Landlord or by two (2) or more Tenants but fewer
than all Tenants, and which are specifically designated Special
Common Properties. Special Common Properties shall be available for
the use by such Tenants and their Occupants at such times and under
such circumstances as are authorized by Landlord and such Tenants,
as set forth in the documents creating the Special Common Properties.
A Special Common Property shall be established by the
Landlord recording a document covering certain portions or areas of
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the Land with such areas or facilities being owned and maintained
for the benefit of certain Tenants and their Occupants;
R.

•

storm Drainage Easement - shall mean and refer to the specific
rights, privileges and easements which are established on the Land
by the Landlord or on individual Building Sites by Landlord or the
Tenant thereof subsequent to approval pursuant to Section 6.3 hereof
by the recording of a Declaration of Easement in the records of the
Clerk and Recorder of Bernalillo County, New Mexico. If required by
the Architectural Review committee, with respect to an individual
Building Site, the submittal of the Declaration of Easement to t~e
Architectural Review Committee by the Tenant shall. be mandatory
prior to the time of Site Plan approval by the Architectural Review
Committee in accordance with the provisions of Section 6.3 hereof.
All such rights, privileges, and easements shall be for the benefit
of Landlord, and the Tenants, as more particularly described
therein.
Such rights, privileges, and easements shall be a nonexclusive easement over and across a portion of the Building Site or
the Land for the purpose of permitting construction and maintenance
of storm drainage facilities and structures and the passage and
accommodation of storm water.
SECTION THREE
ADDITIONAL REAL PROPERTIES WHICH MAY BECOME
SUBJECT TO THESE REGULATIONS AND RESTRICTIONS

3.1

ADDITIONS TO THE PROPERTY
Additions may be made to the Land in any of the following ways:

3.2

(a)

Landlord shall have the right, but shall be under no obligation
except as hereinafter provided, to bring within the framework of
these Regulations and Restrictions, and make subject to the provisions hereof, additional real properties that are contiguous to the
Land.
A property shall be "contiguous" for the purposes of this
Section if a boundary of such property adjoins a boundary of the
Land; property shall be deemed contiguous notwithstanding any
intervening public streets or rights-of-way or utility easements.

(b)

All additional real properties added to and brought within the
framework of these Regulations and Restrictions may include General
Common Properties, Special Common Properties, Signage Easements,
Pedestrian Easements, Landscaping Easements, Parking and Roadway
Easements, and Storm Drainage Easements. All Tenants, Subtenants,
Occupants and the Landlord shall have the rights to use and enjoy
the General Common Properties and easements.

(c)

Although the right to include additional real properties within the
scope of these Regulations and Restrictions is reserved to Landlord,
no covenant is herein made by Landlord that any additional real
properties will be so included.

•

PURSUANT TO MERGER
Any successor to Landlord, and subject to the limitation of Section 11.10,
may administer the Regulations and Restrictions, together with the regulations and restrictions established with respect to any other real property
additions, as one scheme.
No merger or consolidation, however, shall
effect any modification, change, or addition to these Regulations and
Restrictions except as hereinafter provided.
-4-
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SECTION FOUR
"l\~iJno
PERMITTED USES AND PERFORMANCE STANDARDS

4.1

No noxious or offensive trades, services or activities shall be conducted
on any Building Site nor shall anything be done thereon which may be or
become an annoyance or nuisance to the Tenant, Subtenant or Occupant of
other Building Sites within the Land by reason of unsightliness or the
excessive emission of fumes, odors, glare, vibration, gases, radiation,
dust, liquid waste, smoke or noise.

4.2

Building Sites shall be utilized for office, warehouse, light industrial,
manufacturing and assembly, hotel, conference facility, health club, or
incidental retail or such other uses as the Landlord shall permit in its
sole discretion, consistent with applicable zoning codes and regulations
applicable to the Land from time to time.
SECTION FIVE
REGULATIONS OF IMPROVEMENTS

•

•

5.1

IMPROVEMENTS GENERALLY.
No Buildings or
Improvements shall be
constructed, erected, placed, altered, contained, or permitted on any
Building Site until the Site Plans, architectural renderings, sample
materials,
and all other Plans and specifications,
as described
hereinafter, therefore have been approved by the Architectural Review
committee as more fully set forth in Section 7 of these Regulations and
Restrictions.

5.2

MINIMUM SETBACK LINES. The standards for building setbacks shall be as
provided in the Park Development Standards. No Improvement of any kind,
and no part thereof, shall be placed on any Building Site closer to a
property line than therein provided.
All building setbacks shall be
measured from the property line.

5.3

BUILDING SITE COVERAGE.
Building, open space, and landscaping coverage
allowed for each Building Site shall be in accordance with the Park
Development Standards.
Parking structures shall not be calculated as
Building area; however, said structures shall be used only for the parking
of vehicles of Tenants, Subtenants or Occupants.

5.4

ROOFS.

A.

Roofs, or portions thereof, will not be permitted so as to be
visible from the street(s) or from buildings on other sites unless
approved by the Architectural Review Committee.

B.

All electrical, mechanical and solar apparatus, equipment, fixtures
(other than lighting fixtures),
satellite or communications
antennae, conduit, ducts, vents, flues and pipes mounted or placed
on the roof surface, or extending above the roofline of any Building
or structure, or located on the exterior of any Building or structure, or outside a Building or structure, shall be concealed from
view from the street(s) and from Buildings on other Building Sites
in an architecturally treated manner approved by the Architectural
Review Committee, unless the Architectural Review Committee has
granted specific written approval of other measures which would
minimize the visual effects as viewed from the street (s) and
Buildings on other Building Sites.
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5.5

EXTERIOR WALLS.
A.

There shall be no exterior walls of sheet or corrugated iron, steel,
aluminum, asbestos or similar materials, unless specific written
approval of the Architectural Review Committee is given.
In
general, exterior walls are to be masonry, concrete or equal
material approved by the Architectural Review Committee.

B.

Exterior walls shall be painted or suitably treated and maintained
in a manner acceptable to the Architectural Review Committee.
Exterior walls shall not be repainted or refinished unless and until
the Architectural Review Committee has approved in writing the
repainting or refinishing.

5.6

BUILDING HEIGHTS. The heights of all Buildings and Improvements shall be
in accordance with the Development Standards.

5.7

OFF STREET PARKING. No parking shall be permitted on any street or at any
place other than on the paved parking spaces provided for and described
hereinbelow. Each Tenant or Subtenant shall be responsible for compliance
with the foregoing by its Occupants. Adequate off-street parking shall be
provided by each Tenant for the benefit of Tenant, Subtenant and all
Occupants.
The location, number and size of parking spaces shall be
subject to approval by the Architectural Review Committee pursuant to
Section 7 hereof. The minimum standards shall be determined in accordance
with the Park Development Standards. All off-street parking and access
drives and loading areas shall be paved and properly graded to assure
proper drainage. The Architectural Review Committee shall have the right
to require visual screening between any parking area and any other
existing or proposed Building Site or General Common Property.
Every
Tenant shall be responsible for all costs and expenses incurred in the
installation and maintenance of all parking spaces upon such Tenant· s
Building Site.

5.8

LOADING AREAS. All loading areas shall be screened, as may be required by
the Architectural Review Committee under the Park Development Standards.
Other than entry drives, streetside loading will be allowed only if the
loading dock is at least seventy (70) feet from the street right-of-way or
one hundred (100) feet from the street center line, whichever is greater,
and screened as required in accordance with the Park Development
Standards.

5.9

EXCAVATIONS.
No excavations shall be made except in connection with
construction of Improvements as approved by the Architectural Review
Committee; and upon completion thereof exposed openings shall be
backfilled and compacted, and disturbed ground shall be graded and
leveled, and restored in accordance with the approved Plans and
Specifications.

5.10

STORAGE AREAS. All exterior storage, including passenger vehicles owned
and operated by the Tenant, Subtenant or Occupants shall be visually
screened from all streets, and adjacent property by an opaque barrier
adequate to screen stored materials, in accordance with the Park
Development Standards.
No storage shall be located between frontage
street and any Building and there shall be no junk, scrap, rubbish, trash,
litter or other accumulate stored which will detract from the appearance
of the Building Site.

5.11

SIGNS. No signs shall be permitted anywhere within the Property without
prior written approval of the Architectural Review Committee. All signs
shall conform with written sign standards for the Land as specified in the
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5.12

REFUSE COLLECTION AREAS. All exterior refuse collection areas shall be
totally enclosed and visually screened, in accordance with the Park
Development Standards, by an opaque screen at least eight (8) feet in
height, from all streets, and adjacent property.
No refuse collection
areas shall be located between a frontage street and any Building.

5.13

LANDSCAPING.
A.

All Building Sites shall be landscaped only in accordance with the
Park Development Standards and a landscape plan submitted to and
approved in writing as part of the Plans and Specifications by the
Architectural Review Committee prior to any development of the
Building Site. Such landscaping plan shall include and provide:

. 1."

•

Drawings and specifications with respect to lawns, shrubs,
decorative plantings, trees and plants in the size, type and
location thereof;

(2)

An underground lawn sprinkling system;

(3)

Screening of all storage, loading and unloading areas, and
additional screening as may be required under these Regulations and Restrictions and the Park Development Standards;

(4)

The lighting of Buildings, parking areas and other areas where
lighting is to be used;

(5)

All other matters reasonably requested for inclusion in such
landscaping plan by the Architectural Review Committee •

Further, it shall be the responsibility of the Tenant of a Building
Site to landscape and maintain the area between the lot lines of
said Tenant's Building Site and the curbs of any roadways adjacent
to such Building Site, except as provided in Section 5.14 below.
All landscaping shall be undertaken and completed in accordance with
approved Plans and Specifications and said Plans and Specifications
may not be altered, amended or revised without submitting a revised
landscaping plan for prior approval by the Architectural Review
Committee.

B.

•

(1)

All landscaping required hereunder or otherwise to be provided on
any Building Site shall be completed prior to occupancy of any
Building to be constructed on the Building Site; provided, however,
if weather conditions do not permit completion of the landscaping by
such date, then Tenant shall notify the Architectural Review Committee as soon as the Tenant knows of such delay and the Architectural
Review Committee may issue an extension upon good cause shown and
such landscaping shall be completed as soon thereafter as weather
conditions permit. The Tenant shall notify the Architectural Review
Committee of the completion of landscaping required by the Plans and
Specifications. If any Tenant fails to undertake and complete his
landscaping within the time limit previously set forth herein,
Landlord may, at its option, after giving the Tenant ten (10) days'
written notice forwarded to Tenant (unless within said ten (10) day
period the Tenant of the Building Site shall proceed and thereafter
pursue with diligence the completion of such landscaping), undertake
and complete the landscaping of the Building in accordance with the
landscaping plan.
If Landlord undertakes and completes such landscaping because of the failure of Tenant to complete the same, the
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costs of such landscaping shall be assessed against the Tenant, and
if said assessment is not paid within thirty (30) days after written
notice of such assessment from Landlord, said assessment will
constitute a lien on the Building Site and the Improvements and may
be enforced as set forth in Section 7.7 hereof. In addition to the
foregoing, each Tenant shall deliver to Landlord no later than ten
(10) days subsequent to approval of the landscaping plans by the
Architectural Review Committee, an irrevocable letter of credit in
form satisfactory to Landlord, issued by a commercial bank or
savings and loan association approved by Landlord, in the amount of
the estimated cost of the landscaping.
Said letter may be drawn
upon by Landlord to pay the costs of completion of the landscaping,
in the event that the landscaping is not completed within the time
schedule previously described herein and Landlord elects to undertake and complete the same. Upon completion of the landscaping in
accordance with the approved Plans and Specifications, the letter of
credit shall be promptly returned by Landlord to Tenant. Notwithstanding the above, a Tenant may, with prior written approval of
Landlord, furnish other security satisfactory to Landlord to insure
completion of the landscaping plans as approved.
C.

5.14

It is the intent of Landlord that all Building Sites, including the
Improvements and landscaping thereon, be maintained in a uniform,
high quality, first-class manner.
The Tenant or Subtenant of a
Building Site shall be responsible for the landscaping maintenance
of its Building Site, and may contract to have such work performed
by an independent landscape contractor. If maintenance performed by
such Tenant or Subtenant or its contractor is not in compliance with
the landscape maintenance standards established by the Architectural
Review Committee and such landscape maintenance is not brought into
compliance If•.-ith such standards within thirty (30) days (or such
longer period of time as designated by Landlord or the Architectural
Review Committee, in its sole discretion) of the delivery pursuant
to Section 11.5 herein of written notice from Landlord or said
Committee setting forth the particulars of such non-compliance,
Landlord or its designee may, in its sole discretion, enter upon the
Building Site and undertake such landscape maintenance. All costs
of such maintenance undertaken by Landlord or its designee under
such circumstances shall be assessed against the Building Site upon
which said landscaping maintenance is performed and the Improvements
located thereon and failure to pay such assessment shall constitute
a lien against the property enforceable pursuant to Section 7.7.

•

•

MAINTENANCE
A.

Each Tenant or Subtenant of any Building Site shall keep his
buildings, improvements and appurtenances thereon in a safe, clean,
maintained, neat, wholesome condition and shall comply in all
respects with all governmental statutes, ordinances, regulations,
health and police and fire requirements.
Each such Tenant or
Subtenant shall remove at his own expense any rubbish or trash of
any character which may accumulate on its Building Site. Rubbish,
trash, garbage or other waste shall be kept only in sanitary
containers.
All equipment for the storage or disposal of such
materials shall be kept in a clean and sanitary condition. Rubbish
and trash shall not be disposed of on the Land by burning in open
fires.

B.

Each Tenant or Subtenant shall pay his Pro Rata Portion of General
Common Property Expenses, which shall include the expenses for the
maintenance
(including
landscaping
maintenance),
repairs,
replacements and services required in connection with the General
-8-
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Common Properties (including General Common Properties on additional
properties pursuant to Section 3 hereof).
Such expenses shall
include, but not be limited to, lighting, landscaping, cleaning,
liability insurance premiums attributable to such areas, expenses of
attendants and security, if any, and all real and personal property
taxes, if any. Failure of a Tenant or Subtenant to pay its Pro Rata
Portion of General Common Property Expenses shall constitute a lien
against the Building Site and the Improvements enforceable as set
forth in Section 7.7 hereof.
Each Tenant or Subtenant shall have
the sole responsibility for the expenses of maintenance (including
landscape maintenance), repairs, replacements and services required
in connection with the Pedestrian Easements, Parking and Roadway
Easements, and Landscape Buffer, if any, located upon his Building
Site, which expenses shall include, but not be limited to, lighting,
landscaping, cleaning, liability insurance premiums attributable to
such areas, costs of attendants, if any, and all real and personal
property taxes, if any.
5.15

UTILITY CONNECTIONS.
All utility connections, including all electrical
cable and telephone connections and installations of wires to Buildings
shall be made underground from the nearest available power source.
No
transformer, electric, gas or other meter of any type or other apparatus
shall be located on any power pole nor hung on the outside of any
Building, but the same shall be placed on or below the surface of the
Building Site and where placed on the surface shall be adequately screened
and fenceq,~~~~ll such installations shall be subject to prior written
approval of the Architectural Review Committee. The Architectural Review
Committee shall have the right to require any Tenant to grant on any
Building Site easements for utilities and stormwater drainage facilities
within the building setback of any Building Site to other Tenants of
Building Sites or to such utility companies or public agencies or
authorities as it shall deem necessary for the proper service to and
maintenance of the Land.

5.16

SITE DRAINAGE

A.

Each Tenant shall be required to provide adequate stormwater
drainage facilities, including on-site pending areas (if needed) and
metering of storm water runoff resulting from precipitation or storm
sewers, or both, in accordance with the requirements of the City of
Albuquerque and Bernalillo County and any other applicable governmental agency or authority and with the Park Development Standards,
and any master drainage plan for the Land as prepared by Landlord.

B.

The change in storm water runoff between the historical (undeveloped) condition and the developed condition shall be measured
as the increased flow resulting from changes in co-efficient of
storm water runoff and the time of concentration.
An engineer'S
report comparing the historical and developed conditions and recommending adequate methods of developed conditions and recommending
adequate methods of detention and drainage shall be submitted by
each Tenant to the Architectural Review Committee for approval as
part of the Plans and Specifications for any Building as provided
herein.
If required, detention shall be accomplished by providing
pending areas for storage of storm water on rooftops, in parking
areas, in landscaped areas, in graded drainage swales, and by such
other methods, including Storm Drainage Easements, as may be
approved by the Architectural Review Committee.
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SECTION SIX
APPROVAL OF PLANS
6.1

ARCHITECTURAL REVIEW COMMITTEE. There is hereby established an Architectural Review Committee whose members shall be appointed by the Landlord.
This Committee shall consist of not less than three (3) nor more than five
(5) members. Members of the Architectural Review Committee shall serve at
the pleasure of Landlord. The vote of a majority of members shall constitute the action of the Architectural Review Committee.
The Landlord or
the Architectural Review Committee shall adopt standards and regulatio~s
("Park Development standards") in accordance with the purposes and intent
of these Regulations and Restrictions governing the design and construction of all Improvements on the Land. The Architectural Review Committee
shall have the authority to amend the Park Development Standards from time
to time, as it deems appropriate; provided, however, that any such amendments must receive the approval of the Landlord and the approval of each
Tenant to the extent required by the Parcel Ground Lease for that Tenant.
The Park Development Standards shall have the same force and effect and
shall be enforceable as these Regulations and Restrictions.

6.2

No improvements shall be constructed, erected, placed, altered, maintained
or permitted on any Building Site nor shall any construction or excavation
whatsoever be commenced or construction vehicles be placed on a Building
Site until plans and specifications with respect thereto in manner and
form satisfactory to the Architectural Review Committee showing:
( i)

The Site Plan showing, among other things, the location and
dimension of all intended Improvements, including (a) Building(s), (b) other structures, (c) motor vehicle parking areas
and facilities including the number and size of parking
spaces,
(d)
loading and storage facilities and areas,
(e) areas to be landscaped, (f) signs, (g) light fixtures,
(h) means of ingress and egress, (i) curb cuts, (j) traffic
patterns, (k) drives and driveways, (1) walkways and trails,
and (m) screening;

(ii)

Drawings and specifications of all exterior surfaces, showing
elevations, and including the color, quality and type of
exterior construction materials;

(iii)

Grading and drainage plans, including existing and proposed
grade levels, the invert elevation of all sanitary and storm
sewer connections and the location of all utility connections;

(iv)

The type, style, size and candle power of all outdoor lighting
fixtures;

(vi)

Drawings and design specifications of all proposed signs,
including the colors thereof and the quality and materials to
be used in the manner of illumination;

(viii)

•

A landscaping plan;

(v)

(vii)

•

Proposed use of Building(s) and the Building Site; and
All such other information as may be reasonably required which
will enable the Architectural Review Committee to determine
the location, scale, design, character, style and appearance
of the Tenant's intended improvements.

-10-

•

.

•
~

•

...

All of the foregoing (hereinafter collectively called "Plans and Specifications") shall conform to the applicable provisions of these Regulations
and Restrictions and the Park Development Standards.
Such Plans and
Specifications shall be submitted in writing over the signature of the
Tenant of the Building Site or the Tenant· s authorized agent.
The
Architectural Review Committee shall have the right to charge persons
submitting such plans, other than Landlord, a reasonable fee for reviewing
each application for approval of the Plans and Specification in an amount
established by Landlord from time to time. Such fee shall be payable at
the time of submission by a Tenant or its agent of Plans and Specifications to the Architectural Review Committee.
6.3

•

~

The Architectural Review Committee may require that the Plans and
Specifications be accompanied by a Declaration of Easement with respect to
Landscape Buffer, Pedestrian Easements, Signage Easements, Parking and
Roadway Easements, and Storm Drainage Easements to be located upon the
Building Site, in forms approved by the Architectural Review Committee,
'which, £orms shall include the approval of any Mortgagee of the Building
Site, and shall be submitted with the appropriate recording fee.
Upon
completion of the Landscape Buffer, Pedestrian Easement, Signage Easement
and Storm Drainage Easement, if any, on any individual Building Site, the
Tenant thereof shall submit to the Architectural Review Committee a
revised Declaration of Easement, certifying the exact location of such
Landscape Buffer, Pedestrian Easement, Signage Easement, Parking and
Roadway Easement and Storm Drainage Easement, if any, due to construction
discrepancy, and said revised Declaration of Easement, if any shall be
submitted with the appropriate recording fee. The Declarations of Easement, if any and the revised Declarations of Easement, if any, shall
conform to the overall scheme and plan for the development of the Land and
Building Site as set forth herein.
.

6.4

Landlord and the directors, officers and employees of Landlord, and the
Architectural Review Committee members (hereinafter called the "Committee
Members") shall not be personally liable to the Tenants, Subtenants, or
Occupants, for any mistake of judgment or for any other acts or omissions
of any nature whatsoever as directors, officers, employees or Committee
Members, except for willful misconduct. The foregoing provision shall be
in addition to Section 6.8 hereof and not in lieu thereof.

6.5

Until relinquished, Landlord, in its own name and/or on behalf of the
Architectural Review Committee, and all Tenants, Subtenants and Occupants,
shall have the right to enforce the terms and provisions of these Regulations and Restrictions and Park Development Standards.
Landlord shall
have the right to transfer its duties or responsibilities pursuant to
Section 11.10, below, whereupon such transferee shall have the right and
the duty to enforce these Regulations and Restrictions and Park Development Standards and attempt to prevent any violations thereof.

6.6

Approval of the Plans and Specifications shall be based, among other
things, on adequacy of Building Site dimensions, conformity and harmony of
external design with neighboring structures, effect of locations and use
of improvements on neighboring Building Sites, operations and uses; relation of topography, grade and finished ground elevation of the Building
Site being improved to that of neighboring Building Sites; proper facing
of main elevation with respect to nearby streets; and conformity of the
Plans and Specifications to the Park Development Standards, and the
purpose and intent of these Regulations and Restrictions. The Architectural Review Committee shall not arbitrarily or unreasonably withhold its
approval of such Plans and Specifications.

6.7

If the Architectural Review Committee fails either to approve or to
disapprove such Plans and Specifications (including resubmissions of
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disapproved Plans and Specifications which have been revised) within
thirty (30) days after the same have been submitted to it (provided that
all required information has been submitted), it shall be conclusively
presumed that said Plans and Specifications have b~en approved, subject,
however, to the restrictions contained in Section 5 hereof. The Architectural Review Committee shall notify the Tenant or Subtenant in writing
upon receipt of all required Plans and Specifications and the aforesaid
thirty (30) day period shall commence on the date of such notification.
6.8

If the Landlord, the Architectural Review Committee or any other Tenant or
Subtenant fails to commence an action to abate or enjoin any Improvemept
which is constructed upon a Building Site in violation of the provisions
of this Section 6 within six (6) months after the completion of all
Improvements upon the Building Site, the Improvements shall be conclusively presumed to have been approved, subject,
however, to the
restrictions contained in Section 5 hereof.,

6.9

Neither the Architectural Review Committee, nor Landlord or their respective successors or assigns shall be liable in damages to anyone submitting
Plans and Specifications to them for approval, or to any Tenant, Subtenant
or Occupant of land affected by these Regulations and Restrictions by
reason of mistake in judgment, negligence or nonfeasance arising out of or
in connection with the approval or disapproval or failure to approve any
such Plans and Specifications.
Every person who submits Plans and
Specifications to the Architectural Review Committee for approval agrees,
by submission of such Plans and Specifications, and every Tenant or
Subtenant or Occupant of any said Building Sites agrees, by acquiring
title thereto or an interest therein, that he will not bring any action or
suit against the Architectural Review Committee, or Landlord to recover
any such damages.
Approval by the Architectural Review Committee or
Landlord shall not be deemed to constitute compliance with the requirements of any local building codes and it shall be the responsibility of
the Tenant or Subtenant or agent submitting Plans and Specifications to
the Architectural Review Committee to comply therewith.
Approval in
writing of all Plans and Specifications and amendments thereof must be
obtained from the Architectural Review Committee prior to the issuance of
any building permits.

6.10

Upon written request of any Tenant or Subtenant or agent, the Architectural Review Committee may waive any of the requirements for obtaining
approval of Plans and Specifications upon good cause shown.
Any waiver
issued by the Architectural Review Committee pursuant to this Section must
be in writing and no waiver, express or implied, shall be granted unless
in writing executed by a properly authorized person.

6.11

Any inconsistency between these Regulations and Restrictions and the Park
Development Standards will be governed by the Regulations and Restrictions.

•

•

SECTION SEVEN
COVENANTS FOR MAINTENANCE AND ASSESSMENT
7.1

CREATION OF LIEN AND PERSONAL OBLIGATION FOR ASSESSMENTS. Each Tenant, by
acceptance of a deed or Parcel Ground Lease to his Building Site, whether
or not it shall be so expressed therein, or by acceptance or any other
conveyance thereof (except a conveyance in connection with the establishment of a Mortgage), and every Occupant of such Building Site shall be
deemed to covenant and agree to pay to Landlord (i) annual assessments or
charges; (ii) special assessments for repair, replacement or maintenance
of capital improvements; (iii) special assessments in connection with a
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Tenant's or Subtenant's failure to perform the required exterior maintenance of his Building Site and the Improvements located thereon, all as
herein described with more particularity; and (iv) special assessments to
provide for costs incurred by virtue of unforeseen emergencies, including,
but not limited to, unusual snowfalls or heavy rains.
All assessments
herein provided for shall be assessed by Landlord or its assignee as
provided in Section 11.10.
The annual assessment shall be levied on an
annual basis, and a special assessment shall be levied from time to time
as and when determined by Landlord. All assessments described aforesaid
together with such interest thereon and costs of collection thereof as are
hereinafter provided, shall be a charge on the land and shall be. a
continuing lien upon the Building Site and Improvements against which each
such assessment is made, subject to foreclosure in accordance with
applicable law, but any such lien shall be subordinate to any valid
Mortgage affecting such Building Site.
Each such assessment, together
with interest thereon and costs of collection thereof, shall also be the
personal obligation of the Tenant, Subtenant and Occupant of such Building
Site at the time the assessment falls due, and in the event there is more
than one Tenant, Subtenant or Occupant, such obligations shall be joint
and several and shall commence on the date of delivery of a deed or Parcel
Ground Lease from Landlord to Tenant.
7.2

PURPOSE AND USE OF ANNUAL ASSESSMENTS OR CHARGES. The annual assessments
or charges levied under this Section as provided for in Section 7.1 above
shall be used exclusively for the purposes of promoting the health,
safety, and welfare of all Tenants, Subtenants and Occupants, and in
particular for the repair, operation, and maintenance of the General
Common Properties, including a reasonable administrative fee or charge for
administering the General Common Properties, and any services or facilities devoted to such purposes.
In addition, the annual assessments or
charges may, at the discretion of Landlord, include a reserve for
replacement of and repairs to the Improvements located on the General
Common Properties.

7 .3

SPECIAL ASSESSMENTS FOR CAPITAL IMPROVEMENTS AND EMERGENCIES. In addition
to the annual assessments described aforesaid, Landlord may levy in any
year one or more special assessments, applicable to that year only, for
the purpose of defraying in whole or in part the cost of any reconstruction, unexpected repair or replacement of a capital Improvement upon the
General Common Properties and/or special Common Properties, including the
necessary fixtures and personal property related thereto, or for the
purpose of defraying in whole or in part the cost of any construction or
reconstruction,
unexpected repair
or
replacement,
including land
rehabilitation and restoration necessitated by an emergency.

7.4

CAPITAL CONTRIBUTIONS FOR IMPROVEMENTS, REPAIRS, AND REPLACEMENTS.
In
addition to the annual or special assessments described aforesaid,
Landlord may levy in any year, either as part of the annual assessment or
the special assessment, an assessment to be set aside as a capital reserve
for major repairs to or replacements of Improvements located on the
General Common Properties. Any funds so collected shall be designated by
Landlord as capital contributions by the Tenants or Subtenants thereof, as
applicable, and shall be segregated and utilized solely for the purposes
aforesaid.

7.5

SPECIAL ASSESSMENTS FOR EXTERIOR MAINTENANCE.
In the event any Tenant,
Subtenant or Occupant shall fail to maintain his Building Site and/or the
Improvements situated thereon in a manner satisfactory to the Architectural Review Committee, Landlord shall have the right, through its agents
and employees, to enter upon said Building Site and to repair, maintain,
and restore the same and the exterior of the Buildings and any other
Improvements erected thereon in the manner contemplated by the above
-13-
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provisions.
The cost of such exterior maintenance shall thereupon be
deemed to be a special assessment to which such Building Site and its
Tenant, Subtenant and Occupant shall be subject as aforesaid.
7.6

DATE OF COMMENCEMENT AND DETERMINATION OF ANNUAL AND SPECIAL ASSESSMENTS
AND ASSESSMENT DEPOSIT. The annual assessments provided for herein shall
commence on such date as shall be specified by Landlord or in any Parcel
Ground Lease hereto affecting a particular parcel of real property brought
within the framework of these Regulations and Restrictions or on the first
day of the calendar year following the date of such Parcel Ground Lease if
no other date is specified. Assessments shall be on a full calendar year
basis.
At least thirty (30) days in advance of the beginning of each
calendar year, Landlord shall fix the amount of the annual assessment
against each Building Site by estimating the charges and expenses to be
incurred by Landlord for the purposes set forth in these Regulations and
Restrictions. A year-end adjustment may be made by Landlord as is necessary to reflect the actual cost of such expenses. The annual assessments
shall be due and payable to Landlord by each Tenant or Subtenant in
monthly installments and shall be accompanied by an itemized statement of
such costs and the manner in which such share was determined. Each Tenant
or Subtenant shall pay the amount shown on the statement no later than the
date thirty (30) days after receipt of such statement.
In addition,
Landlord may require an amount to be deposited with Landlord at the time
of the first conveyance or Parcel Ground Lease of any Building Site from
Landlord to any purchaser or Parcel Ground Lessee, as applicable, thereof,
and which deposit shall not bear interest and may be retained by Landlord
as working capital and as security for the payment of future annual and
special assessments. The annual and special assessments shall be in such
amounts as are fixed by Landlord and shall be without limitation unless
otherwise specified in a Parcel Ground Lease affecting a particular parcel
of real property brought within the framework of these Regulations and
Restrictions.
.

7.7

EFFECT OF NON-PAYMENT OF ASSESSMENTS AND PERSONAL LIABILITY OF OWNER.
A.

If an assessment is not paid on the date when due (being the date
specified in Section 7.6 hereof), then such assessment shall be
deemed delinquent and shall thereupon be deemed, together with such
interest thereon and costs of collection thereof as hereinafter
provided, a continuing lien upon the Building Site and all Improvements thereon and such continuing lien shall bind the Building Site
and all Improvements thereon in the hands of the then Tenant or
Subtenant, his heirs, devisees, personal representatives, successors, and assigns. In addition to the lien upon the Building Site
and all Improvements thereon, it shall be the personal obligation of
each Tenant or Subtenant to pay the assessment affecting his
Building Site assessed during its ownership period and such personal
obligation shall continue even though the Tenant's or Subtenant's
interest in such property shall be transferred.

B.

If any assessment is not paid within thirty (30) days after its due
date, it shall bear interest from the due date at a rate equal to
five percent (5%) above the then Prime Rate, but in no event greater
than the amount permitted by applicable law.
Landlord may bring
legal action against the Building Site and the Improvements thereon
and/or the Tenant or Subtenant thereof to collect any unpaid assessment and there shall be added to the amount of such assessment all
costs incurred by Landlord in foreclosing or attempting to foreclose
the lien or in collecting or attempting to collect the amount owing,
including any reasonable attorneys' fees.
If the lien is foreclosed, it shall be foreclosed under the same procedure applicable
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to the foreclosure of mortgages and the redemption period following
any judicial sale shall be one (l) month in lieu of nine (9) months.
C.

In addition to any other remedy provided herein, the Landlord may
consider nonpayment of any assessment as an event of default under
any Parcel Ground Lease and may proceed to exercise all remedies
under the Parcel Ground Lease.

7.8

SUBORDINATION OF THE LIEN TO MORTGAGES. As provided aforesaid, the lien
of the assessmeQts provided for herein shall be subordinate to the lien of
any bona fide 'security device, including the lien of any Mortgage or a~y
sale and leaseback transaction now or hereafter placed upon the Building
Site subject to assessment; provided, however, such subordination shall
apply only to the assessments which have become due and payable prior to
a decree of foreclosure, or other proceeding in lieu of foreclosure. Such
sale or transfer shall not release such Building Site from liability for
any assessment thereafter becoming due, nor from the lien of any such
subsequent assessments.

7.9

PROPERTY NOT SUBJECT TO ASSESSMENT. The following parts of the Land shall
be exempt from assessments charges and liens created by these Regulations
and Restrictions:

7.10

(a)

All parts of the Land dedicated to and accepted by Bernalillo
County, the City of Albuquerque, and any other public or quasipublic authority; and

(b)

All General Common Property whether or not located within a Building
Site.

LANDLORD'S MAINTENANCE OBLIGATIONS.
Subject to Landlord receiving
reimbursement pursuant to the assessment provisions, until Landlord shall
have assigned its rights and obligations with respect to the General
Common Properties and other maintenance obligations to an assignee,
association, successor or transferee, it shall maintain, repair, replace
and renew or cause to be maintained, repaired, replaced or renewed the
General Common Properties and other maintenance obligations in a clean,
sightly, safe and first-class condition. Such maintenance to the extent
not performed by a governmental or quasi-governmental authority or a
Tenant or Subtenant shall include, but shall not be limited to: (i) the
repair, replacement, renewal and cleaning of all lighting fixtures, signs,
entrance monuments and markers, traffic control signals and signs; and
(ii) the mowing, watering, fertilizing, replanting and replacing of
landscaping. The maintenance of dedicated streets shall exclude repairs
or reconstruction of such streets.
SECTION EIGHT
ENFORCEMENT

8.1

,

ABATEMENT AND SUIT.
The regulations and. restrictions herein contained
shall run with the land, and be binding upon and inure to the benefit of
Landlord the Tenant, Subtenants, and the Occupants of every Building Site.
These regulations and restrictions may be enforced as provided hereafter
by Landlord acting for itself, and the Architectural Review Committee on
behalf of Landlord or all Tenants. Each Tenant, by acquiring an interest
in the Land, irrevocably appoints Landlord, and the Architectural Review
Committee as its attorney-in-fact for such purposes; provided, however,
that if a Tenant or Subtenant notifies Landlord in writing of a claimed
violation of these Regulations and Restrictions and fails to take effective action within thirty (30) days after receipt of such notification,
-15-
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then, and only in that event, a Tenant or Subtenant may separately, at its
own cost and expense, enforce these Regulations and Restrictions as herein
provided. All Tenants and Subtenants seeking to enforce these Regulations
and Restrictions shall be bound by all waivers issued by the Landlord.
Violation or breach of any restriction herein contained shall give to
Landlord the right to enter upon the Building Site upon or as to which
said violation or breach exists and to summarily abate and remove, at the
expense of the Tenant or Subtenant thereof any Improvement or condition
that may be or exist thereon contrary to the intent and meaning of the
provisions hereof, or to prosecute an appropriate proceeding at law or in
equity against the person or persons who have violated or are attempti~g
to violate any of these Regulations and Restrictions to enjoin or prevent
them from doing so, to cause said violation to be remedied or to recover
damages for said violation.

•

In any legal or equitable proceeding for the enforcement or to restrain
the violation of these Regulations and Restrictions or any provisions
hereof, the losing party or parties shall pay the attorney's fees of the
prevailing party or parties, in such amount as may be fixed by the court
in such proceedings. All remedies provided herein or at law or in equity
shall be cumulative and not exclusive.
8.2

INSPECTION.
Landlord may from time to time at any reasonable hour or
hours, enter and inspect any property subject to these Regulations and
Restrictions to as~ertain compliance therewith.

8.3

RESPONSIBILITY FOR AND FAILURE TO ENFORCE RESTRICTIONS.
Landlord shall
not be liable for enforcement of or for failure to enforce any provision,
restriction or condition of these Regulations and Restrictions and the
failure of Landlord or any Tenant or Subtenant to enforce any of the
provisions, restrictions or conditions of these Regulations and Restrictions shall in no event be deemed a waiver of the right to do so
thereafter or to enforce any other provision, restriction of condition.

8.4

DEEMED ~ CONSTITUTE A NUISANCE. Every violation of these Regulations and
Restrictions or any part thereof is hereby declared to be and to constitute a nuisance, and every public or private remedy allowed thereof by law
or equity against a Tenant, Subtenant or occupant shall be applicable
against every such violation and may be exercised by Landlord.

8.5

LIQUIDATED DAMAGES. Notwithstanding any other provision of these Regulations and Restrictions to the contrary, upon violation of any provision of
these Regulations and Restrictions or the Park Development Standards,
which violation is of a kind and nature that damages resulting therefrom
are not easily determinable or ascertainable, the Tenant or Subtenant who
commits such violation or whose Occupants commit such violation and shall
be liable for an amount equal to Five Hundred Dollars ($500.00) as
liquidated damages for each day during which such violation continues to
incur. All damages accruing to the benefit of the Landlord which are in
the form of liquidated damages shall constitute a lien upon the Building
Site and the Improvements of such Tenant or Subtenant and may be enforced
as set forth in Section 7.7 hereof, subordinate to any valid Mortgages as
provided therein.

8.6

CERTIFICATE OF COMPLIANCE. Upon payment of a reasonable fee as determined
by Landlord from time to time, and upon written request of any Tenant or
Subtenant; Occupant; prospect i ve Subtenant or occupant; Mortgagee; or
prospective Mortgagee of any real property covered by these Regulations
and Restrictions, Landlord shall issue an acknowledged certificate in
recordable form setting forth the amounts of any unpaid assessments, if
any, and setting forth generally whether or not to the best of Landlord's
knowledge said Tenant or Subtenant is in violation of any of the terms and
-16-
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conditions of these Regulations and Restrictions, and said certificate
shall be conclusive upon Landlord in favor of the persons who rely thereon
in good faith other than a Tenant or Subtenant who is in violation of any
such terms and conditions.
Such certificate sha~~ be furnished by
Landlord within a reasonable time, but not to exceed thirty (30) days,
from the receipt of a written request for such certificate.
SECTION NINE
RIGHTS IN COMMON PROPERTIES

•

•

9.1

TENANTS, EASEMENTS, AND RIGHTS OF ENJOYMENT.
SubJect to the provisions
hereinafter set forth in this Section 9, every Tenant and Subtenant shall
have a right and easement of enjoyment in and to the General Common
Properties and such easement shall be appurtenant to and shall pass with
any leasehold interest to every Building Site which is subject to these
Regulations and Restrictions.

9.2

RESERVATION OF CERTAIN RIGHTS TO LANDLORD IN THE GENERAL COMMON
The rights and easements of enjoyment created hereby with
PROPERTIES.
respect to the General Common Properties shall be subject to the
following:
(a)

The right of Landlord to dedicate or transfer all or any part of the
General Common Properties to any public agency, authority, or
utility company serving the Land, for such purposes and on such
conditions as may be agreed to by Landlord consistent with the
intent of these Regulations and Restrictions.

(b)

The right of Landlord to grant easements and/or rights-of-way to
such utility companies or public agencies or authorities as it shall
deem necessary for the proper service and maintenance of the Land
and Tenants or Subtenants shall be obligated to grant such easements
and/or rights-of-way upon the request of the Architectural Review
Committee, as provided in Section 6, from time to time.

(c)

The rights of Landlord to grant temporary easements upon the General
Common Properties for storage of construction materials, dirt, and
similar items to Tenants and Subtenants, or to Landlord during the
construction of Improvements upon any areas within the Land;
provided, however, that following the completion of such construction, such grantees shall forthwith proceed to remove all materials
and dirt from the General Common Properties and restore the same to
their condition existing immediate~y prior to their use therefore,
or to a condition acceptable to the Architectural Review committee,
all at the sole cost and expense of said Tenant, Subtenant or
Landlord or as the case may be.
If the grantee(s) shall fail to
undertake and complete such removal and restoration within sixty
(60) days after such completion of construction, Landlord may, at
its option, after giving such grantee ten (10) days' prior written
notice (unless within said ten (10) day period such grantee shall
proceed and thereafter pursue with diligence such removal and
restoration), undertake and complete the removal of all materials
and dirt from the General Common Properties and restore the same to
their condition existing immediately prior to their use therefore or
to a condition acceptable to the Architectural Review Committee. If
Landlord undertakes and completes such removal and restoration
because of the failure of the grantee to complete the same, the cost
of such removal and restoration shall be assessed against the
grantee; and if such assessment is not paid within thirty (30) days
after written notice of such assessment from Landlord to said
-17-

grantee, it shall constitute a lien on the Building Site, including
Improvements thereon, for whose benefit the easement was granted and
may be enforced as set forth in Section 7 hereof.

9.3

(d)

The right of Landlord to impose reasonable regulations and
restrictions regarding the General Common Properties in addition to
those set forth herein at the time of conveyance of such real
properties,
and such regulations and restrictions,
will be
incorporated by reference and made a part of these Regulations and
Restrictions.

(e)

The right of Landlord to adjust or grant private access easements
over the General Common Properties in addition to or in substitution
for platted easement rights if, in the opinion of the Architectural
Review Committee, such adjustments or grants would be desirable.

(f)

The right of Landlord to (1) enter into lease agreements, either as
lessee or lessor, with third parties, for purposes and subject to
such conditions as they may deem appropriate; (2) enter into
contractual or reciprocal agreements with third parties to provide,
receive, or exchange services; provided, however, that Landlord
shall be fully reimbursed for its costs and expenses incurred in
providing such services; (3) contract with governmental entities for
the rental and use of equipment and/or exchange of services on a fee
basis or otherwise; (4) construct emergency facilities; and (5)
erect informational signs as appropriate.

EASEMENTS AND RIGHTS OF ENJOYMENT IN THE PARKING AND ROADWAY EASEMENTS.
Subject to the provisions hereinafter set forth in this Section 9,
Landlord and the Tenants and Subtenants specified or designated by
Landlord, shall have a right and easement of enjoyment in and to the
Parking and Roadway Easements located on individual Building Sites as
established from time to time by the Architectural Review Committee by the
recording of a Declaration of Easement in the office of the Clerk and
Recorder of Bernalillo County, New Mexico, in accordance with the
provisions of Section 6.

9 .4

TITLE TO PARKING AND ROADWAY EASEMENTS.
Landlord and the Tenants and
Subtenants specified or designated by Landlord, shall be designated as
grantees in the Declaration of Easement to be granted by a Tenant with
respect to the Parking and Roadway easement to be located on his Building
Site.
Such easement shall be for the benefit and enjoyment of Landlord
and such Tenants and Subtenants, as specified or designated by Landlord.
Notwithstanding anything contained herein to the contrary, the Tenant of
any Building Site shall always retain legal title to the leasehold estate
encumbered by the Parking and Roadway Easement.

9.5

EXTENT OF RIGHTS AND PRIVILEGES IN THE PARKING AND ROADWAY EASEMENTS. The
rights and privileges of enjoyment in the Parking and Roadway Easements
created hereby shall be subject to the following:
(a)

The right of any Tenant to grant easements and rights-of-way over,
across, and under the Parking and Roadway Easement located upon such
Tenant's Building Site to such utility companies, public agencies or
authorities as he shall deem necessary for the proper service and
maintenance of its Building Site, and said Tenant shall be obligated
to make such grant upon the request of Landlord from time to time.

(b)

The right of any Tenant to grant temporary easements for storage of
construction materials, dirt, and similar items upon the Parking and
-18-
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Roadway Easement located upon its Building Site to any other Tenant,
Subtenant, or to Landlord during the construction of Improvements
upon any areas within the Land; provided, however, that following
completion of such construction, such grantee(s) shall forthwith
proceed to remove all materials and dirt from the Parking and
Roadway Easement and restore the same to its condition existing
immediately prior to its use therefore, or to a condition acceptable
to the Architectural Review Committee, all at the sole cost and
expense of said grantee.
PROPERTY RIGHTS AND RESTRICTIONS ON SPECIAL COMMON PROPERTIES.
~s
provided above, Landlord reserves the right to set aside from time to time
certain portions of the Land as Special Common Properties for the benefit
of more than one (1) but less than all Building Sites. In addition, the
Tenants or Subtenants of any combination of Building Sites shall have the
right with respect to their Building Sites to set aside from time to time
certain portions thereof as Special Common Properties after first having
the written approval of Landlord, Tenants or Subtenants, as the case may
be, shall have the right to designate and determine (i) the nature, type,
and kind thereof; (ii) the entity which shall hold title thereto; (iii)
the time when title will be conveyed; (iv) the parties who shall have a
right and easement of enjoyment in and to the same; and (v) the basis for
allocation of expenses by assessment for the installation, repair,
maintenance, and servicing of Improvements to be located on the Special
Common Properties.
The person or entity holding title to any Special
Common Property shall have the right of assessment against the Building
Site of any Tenant or Subtenant permitted to use such Special Common
Properties'in the same manner as Landlord is herein granted such rights
with respect to the General Common Properties.
Such assessments shall
likewise constitute a lien against the Building Site of said Tenant or
Subtenant permitted to use such Special Common Properties and shall become
due and payable in all respects as provided in Section 7 hereof. '
9.7

USE OF GENERAL AND SPECIAL COMMON PROPERTIES BY LANDLORD. Landlord shall
each have the right to use all General and Special Common Properties,
including streets, private roads, walkways, trails, and other areas within
the Project for purposes of providing the services which it is obligated
to perform hereunder.

9.8

EASEMENTS AND RIGHTS OF ENJOYMENT IN THE LANDSCAPE BUFFER. Subject to the
provisions hereinafter set forth in this Section 9, Landlord and Tenants
and Subtenants specified or designated by Landlord shall have a right and
easement of enjoyment in and to the Landscape Buffer located on individual
Building Sites' as established from time to time by the Architectural
Review Committee by the recording of a Declaration of Easement in the
office of the Clerk and Recorder of Bernalillo County, New Mexico, in
accordance with the provisions of Section 6 hereof.

9.9

TITLE TO LANDSCAPE BUFFER.
Landlord and the Tenants and Subtenants
specified or designated by Landlord shall be designated as grantee in the
Declaration of Easement to be granted by a Tenant with respect to the
Landscape Buffer to be located on its Building Site. Such easements shall
be for the benefit and enjoyment of Landlord and such Tenants and Subtenants as specified or designated by Landlord for the purpose of
installing and maintaining (including repair and replacement) certain
landscape improvements thereon. Notwithstanding anything contained herein
to the contrary, the Tenant of any Building Site retains legal title to
the leasehold estate encumbered by the Landscape Buffer.

9.10

EASEMENTS AND RIGHTS OF ENJOYMENT IN THE PEDESTRIAN EASEMENTS. Subject to
the provisions hereinafter set forth in this Section 9, Landlord and
Tenants and Subtenants as specified or designated by Landlord shall have
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a right and easement of enjoyment to the Pedestrian Easements located on
individual Building Sites as established from time to time by the
Architectural Review Committee by the recording of a Declaration of
Easement in the office of the Clerk and Recorder of Bernalillo County, New
Mexico, in accordance with the provisions of Section 6 •
9.11

TITLE TO PEDESTRIAN EASEMENTS. The Landlord and Tenants and Subtenants as
specified or designated by Landlord shall be designated as grantees in the
Declaration of Easement to be granted by a Tenant with respect to the
Pedestrian Easements to be located upon its Building Site.
Such
Pedestrian Easements shall be for the benefit and enjoyment of t~e
Landlord and the Tenants or Subtenants as specified or designated by
Landlord. Notwithstanding anything contained herein to the contrary, the
Tenant of any Building Site retains legal title to the leasehold estate
encumbered by the Pedestrian Easements and shall maintain the same.

9.12

EASEMENTS AND RIGHTS OF ENJOYMENT IN THE SIGNAGE EASEMENTS.
Subject to
the provisions hereinafter set forth in this Section, the Landlord and the
Tenants or Subtenants as specified or designated by Landlord shall have a
right and easement of enjoyment in and to the Signage Easements located on
individual Building Sites as established from time to time by the
Architectural Review Committee by the recording of a Declaration of
Easement in the office of the Clerk and Recorder of Bernalillo County, New
Mexico, in accordance with the provisions of Section 6 hereof.

9.13

TITLE TO SIGNAGE EASEMENTS.
Landlord and the Tenants or Subtenants as
specified or designated by Landlord shall be designated as grantee in the
Declaration of Easement to be granted by a Tenant with respect to the
Signage Easements to be located on his Building Site. Such Signage Easements shall be for the benefit and enjoyment of Landlord and the Tenants
or Subtenants as specified or designated by Landlord.
Notwithstanding
anything contained herein to the contrary, the Owner of any Building Site
retains legal title to the leasehold estate encumbered by the Signage
Easements.

•

•

SECTION TEN
DURATION, MODIFICATION, AND TERMINATION
10.1

DURATION AND TERMINATION.
These Regulations and Restrictions, and the
provisions, restrictions, and conditions combined herein shall run with
and bind the Land and shall remain the effect, and shall inure. to the
benefit of, and be enforceable by Landlord and any Tenant or Subtenant of
a portion of the Land subject to the Regulations and Restrictions, their
heirs, personal representatives, successors in interest and assigns for
the term of the Parcel Ground Lease.

10.2

MODIFICATION AND TERMINATION DURING THE TERM.
During the term of the
Parcel Ground Lease these Regulations and Restrictions, or any provision
hereof, may be altered, removed, modified or terminated, as to the Land,
or any portion thereof by Landlord, at its sole discretion, upon written
notice to all Tenants, but not Subtenants or occupants, of the Land. No
amendment to these Regulations and Restrictions shall be effective unless
and until written notice stating the proposed amendment shall have been
sent to every Tenant, but not Subtenants or Occupants, at least sixty (60)
days in advance of any action taken.
Any such termination, extension,
modification, or amendment shall be immediately effective upon the
expiration of said sixty (60) day notification period. Any amendment will
require the consent of Tenants only to the extent required by the Parcel
Ground Lease applicable to such Tenant.
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10.3

WAIVER. Landlord, without the consent of any third party, may waive any
of the provisions ,of these Regulations and Restrictions and any of the
provisions of the Park Development Standards.
No such waiver shall be
enforceable unless it is contained in writing signed by the Landlord.
SECTION ELEVEN
MISCELLANEOUS

11.1

MORTGAGES-DEEDS OF TRUST.
Breach of any of the foregoing covenant~,
regulations and restrictions, shall not defeat or render void the lien of
any mortgage or deed of trust made in good faith and for value within the
Land; but said covenants, regulations and restrictions, shall be binding
upon and effective against any Tenant or Subtenant whose title thereto is
acquired by foreclosure trustee's sale or otherwise.

11.2

CONFLICTS.
Zoning ordinances, building codes and regulations, and any
other governmental restrictions and requirements shall be observed.
In
the event of any conflict between these Regulations and Restrictions and
any such governmental codes, regulations, restrictions, and requirements,
the more restrictive standards shall apply.
Any approval of Landlord
required in these Regulations and Restrictions, does not in any way
relieve Tenants, Subtenants and Occupants from obtaining approvals
required by any governmental body having jurisdiction.

11.3

EFFECT OF DEVELOPMENT PLAN AND OTHER DOCUMENTS FILED WITH GOVERNMENT
AGENCIES. Any plans, studies, drawings and related documents concerning
the development of the Land ("Master Plan" documents) which have been
filed or will be filed in the future with the City of Albuquerque or
Bernalillo County, or any other applicable governmental agency, shall have
the effect, and only the effect, described in the Statutes for the State
of New Mexico, and zoning codes, ordinances and the rules and regulations
of said county and City of Albuquerque.
The Master Plan, in part, and
related documents constitute part of the public control imposed by the
County and the City of Albuquerque upon Landlord, Tenants, Subtenants and
Occupants of the Land and shall not create, nor shall be intended to
create, any private property or contract rights in the Landlords, Tenants,
Subtenants, and Occupants' property, except as such rights may be created
expressly by separate contracts, leases, deeds, and other documents,
including these Regulations and Restrictions.
The Master Plan shall
confer maximum benefits upon all Tenants, Subtenants and Occupants when
all of its elements are planned and developed in appropriate relationship
with each other.
The Master Plan describes a plan of development which
Landlord believes will provide maximum benefit to the Tenants, Subtenants,
Occupants, and the public. During an extended development program, however, various factors may intervene which might hinder the effectiveness
of the Master Plan and which might threaten the benefits to be derived by
the Tenants, Subtenants, their Occupants, and the public, unless the
Master Plan can be modified as prescribed under the applicable law and
these Regulations and Restrictions.
Accordingly, these Regulations and
Restrictions are not intended to, nor does it grant nor create any private
property or contract rights in the Master Plan and the Master Plan shall
continue to remain subject to modifications by Landlord and the proper
governmental authorities, to the extent applicable, in accordance with the
procedures set forth in the statutes, rules, and regulations of the City
of Albuquerque and the County of Bernalillo, State of New Mexico.

11.4

BENEFITS AND BURDENS.
The terms and provisions contained in these
Regulations and Restrictions shall be binding upon and inure to the
benefit of Landlord, all Tenants, Subtenants, and Occupants, and their
respective heirs, successors, personal representatives, and assigns •

•

•
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11.5

NOTICES. Any notice required to be sent to any Tenant or Subtenant under
the provisions of these Regulations and Restrictions shall be deemed to
have been properly delivered when delivered in person or when mailed by
certified mail, return receipt requested, with proper postage prepaid, to
the last known address of said Tenant or Subtenant in the records of
Landlord at the time of such mailing or as reflected in the records of the
Clerk and Recorder of Bernalillo County, if there is no such Landlord
records.

11.6

NO WAIVER. Failure of any person or entity designated herein to enforce
any provision of these Regulations and Restrictions shall in no event be
deemed to be a waiver of the right to do so or any subsequent violations.
Moreover, the right to enforce and any other provisions of these Regulations and Restrictions shall not be waived by such failure, nor shall
there be any liability therefore.

11. 7

SINGULAR AND PLURAL.
Words used herein, regardless of the number and
gender specifically used, shall be deemed and construed any other number
(singular or plural) or gender (masculine, feminine, or neuter) as the
context requires.

11.8

OWNERS'S LIABILITY SUBSEQUENT TO SALE. Upon sale or transfer of Tenant's
entire interest in its Building Site, the Tenant so selling or transferring shall not have any further liability for the obligations thereon
which accrue against the Building Site sold after the date of the
conveyance; provided however, that nothing herein shall be construed so as
to relieve a Tenant of any Building Site from any liabilities or
obligations incurred prior to such sale or transfer pursuant to these
Regulations and Restrictions.
Furthermore, any such sale or transfer
shall not modify or alter the terms of any Plans and Specifications
previously submitted and approved by the Architectural Review Committee
and any subsequent Tenant shall be required to comply with any such plan.

11.9

SEVERABILITY. Invalidation of anyone or more of the provisions of these
Regulations and Restrictions by judgment or court shall in no way affect
any of the other provisions which shall remain in full force and effect.

•

•

11.10 ASSIGNABILITY OF LANDLORD'S RIGHTS AND DUTIES. Any and all of the rights,
powers and reservations of Landlord herein contained may be assigned in
Landlord's sole discretion to any person, corporation or association
(including the Association as provided in Section 11.11) which will assume
the duties of Landlord pertaining to the particular rights, powers and
reservations assigned,
and upon any such person,
corporation or
association's evidencing its consent in writing to accept such assignment
and assume such duties. Such person, corporation or association shall, to
the extent of such assignment, have the same rights and powers and be
subject to the same obligations and duties as are given to and assumed by
Landlord herein.
11.11 ASSOCIATION. Subject to provisions of Section 11.10 above, Landlord shall
have the right to assign its right, title, interest and obligations to an
Association of Tenants pursuant to the provisions of this Section (The
"Association") •
The Association shall be subject to the following
provisions:
A.

Every Tenant shall automatically be a member (a "Member") of the
Association. No person or entity who holds any interest merely as
a security for performance of an obligation or who is merely a
lessee or tenant under a lease for the property or who is merely an
occupant shall be a Member.
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Each Tenant shall be entitled to a pro rata vote in the Association
based upon 'the percentage of the total land area of Tenant's
Building Site (excluding the portions of the property deeded or
dedicated to the City of Albuquerque) owned by such Tenant.
When
more than one person shall hold an ownership interest or interest in
any Building Site, all such persons shall be Members, and the
vote(s) provided for herein as a result of such joint ownership
shall be exercised among themselves as they determine, but in no
event aggregating more than the total percentage ownership
attributable to such Building Site.
Upon condominiumizing of any
Building Site, such '·Condo1fl.inium Declaration shall prescribe the
division of votes among the individual condominium owners.

C.

Any action by the Association shall be on the basis of no less than
a majority vote of the votes of Members voting upon such action.

11.12 CONDOMINIUMS AND SUBDIVIDING OF BUILDING SITES.

•

A.

The subdivision of any Building Site into two (2) or more parcels or
the creation of a system of condominium ownership of a Building Site
or Building thereon shall be subject to the prior approval of
Landlord and the Tenant thereof. Landlord shall have the right but
not the obligation to approve such proposals and no covenant is
herein made by Landlord that any resubdividing or condominiumizing
will be so approved.
Any such subdivision or creation of a
condominium may be made subject to such conditions as may be imposed
by Landlord and the Tenant thereof, including, but not limited to,
provisions for the creation of Special Common Properties and the
addition of General Common Properties in accordance with the
provisions of these Regulations and Restrictions.

B.

All subdivisions, or resubdivisions, of a Building Site shall be
accomplished in accordance with applicable governmental laws, rules
and regulations and any documents to be submitted to governmental
agencies or recorded to accomplish such subdividing, or resubdividing, shall be subject to the Landlord's prior written approval.

C.

Documents creating a system of condominium ownership on any Building
Site shall be subject to the prior approval of Landlord.
The
documents shall provide that the condominium association shall be
liable for the collection and payment to Landlord of all assessments
due to be paid under the Declaration by Owners of the Building Site
and that Landlord shall have a lien against the entire condominium
project for any unpaid assessments, in accordance with the provisions of these Regulations and Restrictions.
Such condominium
declaration also shall prescribe the voting method among the
individual condominium owners that will constitute the procedure for
establishing the vote of the "Tenant" where called for in these
Regulations and Restrictions.

11.13 NOTICE AND ACCEPTANCE. Every person who now or hereafter owns or acquires
any right, title, estate or interest in or to any portion of the Land is
and shall be conclusively deemed to have consented and agreed to every
covenant, regulation and restriction contained herein, provided reference
to these Regulations and Restrictions is contained in the original
conveyance from Landlord to the first Tenant.

•

11.14 PARAGRAPH HEADINGS. Paragraph headings are inserted for convenience only
and are not intended to be part of these Regulations and Restrictions or
in any way to define, limit or describe the scope or intent of the
particular paragraph to which they refer .
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SECTION I - Purpose and Intent
The purpose and intent of the University Business Park Development Standards is
to achieve an integrated business park environment through a cohesiveness of
architecture and landscaping while allowing for commercial, office and light
industrial uses.
The Park Development Standards are additionally intended to
achieve the following objectives:
o

To enhance and implement the Master Plan for the University Business Park.

o

To guide the growth and development of the University Business Park in
accordance with the Albuquerque/Bernalillo County Comprehensive Plan and
Zoning Code.

o

To secure for the citizens of Albuquerque the social and economic
advantages resulting from the orderly planned use of its land resources.

o

To provide and promote the highest quality of design and visual appearance
of improvements.

o

To provide for flexibility in development, creative and imaginative
design, and the development of parcels of land as coordinated projects
involving a mixture of land uses.

o

To establish conditions for a planning and review process and review
criteria intended to lessen discretionary decisions.

o

To define a process of private design review by the University .for the
development of any parcel within University Business Park.

o

To establish a review process for Tenants, Subtenants and Occupants for
the approval of improvements to be located on Building Sites at the
University Business Park.
SECTION II - General Notes

A.

The Architectural Review Committee shall have the authority to amend the
Park Development Standards from. time to time, as it deems appropriate.
The Park Development Standards shall have the same force and effect and
shall be enforceable as these Regulations and Restrictions.

B.

Terms used in the Park Development Standards shall have the same meaning
as defined by the Regulations and Restrictions, and the City of Albuquerque Comprehensive City Zone Code, Ordinance 80-1975, Section 7-14-5
Definitions, as amended, unless otherwise defined herein. Any conflicts
arising from the meaning of terms or definitions shall be interpreted so
as to be consistent with the Parcel Ground Lease and the Regulations and
Restrictions.

C.

All construction within the boundaries of the University Business Park
shall comply with all provisions of subdivision, zoning and building codes
applicable in the City of Albuquerque, including applicable mechanical and
electrical codes.

D.

No lands shall be cleared of vegetation, graded, or the natural ground
surface thereof otherwise disturbed, unless a building permit has been
duly issued for the proposed construction or other development as
authorized by the City of Albuquerque.

E.

All signs within university Business Park shall be subject to the
standards in the City of Albuquerque Comprehensive City Zoning Code,
General Regulation,
Section 7-l4-40.E in addition to these Park
Development Standards.

F.

The utilities within University Business Park will be provided by:
Electricity:

PUBLIC SERVICE COMPANY OF NEW MEXICO
Alvarado Square
414 Silver Avenue, SW
Albuquerque, NM 87158
(50S) 848-3425

Gas:

GAS COMPANY OF NEW MEXICO
Corporate Office:
2444 Louisiana Blvd., NE
Albuquerque, NM 87110
(505) 880-7300

Water and Sewer:

CITY OF ALBUQUERQUE
Public Works Department
Utility Development
One Civic Plaza, N. W.
Post Office Box 1293
Albuquerque, NM 87102
(505) 768-2730

Telephone:

U.S. WEST COMMUNICATIONS
210 Third Street, N. W.
Post Office Box 1355
Albuquerque, NM 87103

G.

All access plans, necessary rights-of-way, dedication and improvements
shall meet with the applicable requirements and approval of the City of
Albuquerque.

H.

In the case of any conflict between the requirements of these Park
Development Standards and the requirements of regulations of any
applicable governmental jurisdiction, the more restrictive requirement
shall apply.

•

•

SECTION III - General Development Standards
A.

Purpose and Intent

B.

Building Heights
Structure height up to 36 feet is permitted at any legal location. The
height and width of any structure over 36 feet high shall fall within a
45-degree angle plane drawn from the horizontal at the mean grade along
each boundary of the Parcel. Because of the proximity of the University
Business Park to Albuquerque International Airport, the height of any
structures may be further limited by FAA requirements, depending on the
location and topography.

C.

Building Setbacks
All building setbacks shall be measured from the property line.
60 feet
University Boulevard
40 feet
Spirit Drive
30 feet
Interior Streets
Interior Property Lines - Contiguous Parcels
25 feet
Side
25 feet
Rear
Interior Property Lines - Abutting Common Area
Side
20 feet
20 feet
Rear
-2-
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D.

Signs
All signs will be in compliance with the City of Albuquerque Comprehensive
City Zoning Code, General Regulation, section 7-14-40.E, and the provisions of Park Development Standards.
All signs will also be subject to approval by the Architectural Review
Committee before submittal to the City of Albuquerque.
Specific standards for signs within the University Business Park are
contained in Appendix A.
Administration of the Sign Regulations shall be as·follows:

•

E.

1.

Each Tenant, Subtenant or Occupant shall submit or cause to be
submitted to the Architectural Review Committee for approval prior
to fabrication, at least 3 copies of detailed drawings covering the
location, size, layout, design, illumination (if any), color and
materials of the proposed signs, including all free-standing and
w~l~~mounted signing and lor graphics.

2.

After the Architectural Review Committee has approved the sign
drawings, Tenant, Subtenant or Occupant shall submit the plans to
the City of Albuquerque for approval.
If any changes are made in
the signed plans by the City of Albuquerque, the revised plans shall
be re-submitted to the Architectural Committee for review and
approval prior to fabrication and installation.

3.

All permits and fees for signs and their installation shall be
obtained and paid for by the Tenant, Subtenant, Occupant, or his
representative •

4.

The Tenant, Subtenant or Occupant shall be responsible for
satisfying requirements and specifications contained herein and any
appropriate City regulation.

Landscaping
1.

Landscape Standards
The landscape standards serve to establish
development at University Business Park. It
framework to provide the basis for an overall
high degree of landscape quality throughout
Business Park.

a framework for site
is the intent of this
unified treatment and
the entire University

This section is comprised of two distinct elements: a) the illustrative Landscaping Guidelines and Suggested Plant List, Appendix B,
and b) the Landscape Standards, Paragraph 5 below.
The Landscape
Standards, although specific in nature, will allow flexibility in
design.
The Landscape Standards are the backbone provided to
support the desired high quality of development.
The Landscape
Guidelines illustrate graphically the requirements of the Landscape
Standards.
2.

•

Landscape Intent
The Landscape Standards recognize that landscaping is of primary
importance to the establishment of the design character of the
university Business Park. These standards are intended to promote
the establishment of compatible and continuous landscape development
to enhance and unify the University Business Park.
The landscape
objective in its broadest sense is to integrate the landscape with
both the introduced architectural elements and the character of the
-3-
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major roadways and perimeter plantings.
More specifically, the
Landscape Standards are intended to provide for a neat and wellmaintained appearance in areas not covered by buildings or parking;
to enhance and preserve the existing site character; to minimize the
adverse visual and environmental impacts of large paved areas and to
promote the conservation of water.
Plant materials listed herein
have been selected for their hardiness, character and ease of
maintenance.
3.

•

General Requirements
Detailed landscape and irrigation plans, prepared and signed by··'-·a
registered landscape architect, familiar with the practice of
landscape architecture in the State of New Mexico, shall be submitted to the Architectural Review Committee for concept approval.
The landscape and irrigation plans shall also be submitted to the
proper reviewing agencies of the City for approval prior to issuance
of a Building Permit; prior to any building construction; and/or
prior to the issuance of a Certificate of Use and Occupancy, as
appropriate. Landscaping in accordance with the approved plan, by
development phase, if applicable shall be installed before building
occupancy except where seasonal limitations prohibit, in which case
the landscaping must be installed within sixty days from the time
planting operations can be undertaken. When seasonal conditions do
not permit planting, erosion control measures must be taken to the
satisfaction of the Architectural Review Committee.
As-built
drawings of all irrigation systems shall be submitted by the Tenant
or Subtenant to the Architectural Review Committee upon completion
of the landscaping.
a.

All government standards (local and otherwise) applicable to
landscape improvements shall be investigated prior to
preliminary design and be incorporated into design schemes
prior to plan submittal.

b.

Individual expression, as related to the landscape design of
each Building Site, is encouraged and shall be based, in
addition to the parameters set forth in the intent statement,
on the following criteria:
o

Landscape elements shall be of the "long-lived" variety.
"Short-lived" materials can be utilized, but only as a
supplement to longer-lived elements.

o

Landscape elements within the front yard or visible from
the public right-of-way shall be of similar character
and compatible with the streetscape design and vocabulary indicated on the Landscape Guidelines and Suggested
Plant Lists. Landscape materials are considered to be
a strong unifying element and, therefore, should reflect
the physical, functional, and aesthetic qualities of the
site.

o

All areas not paved or built upon must be landscaped
with trees and irrigated turf.
Shrub beds may be
substituted occasionally for turf, but shrub planting
shall be used judiciously and carefully. Large uninterrupted areas of gravel or bark mulch or bare soil are
prohibited. Use of water conserving plantings, such as
native and drought tolerant trees, shrubs and turfs is
encouraged.

-4-
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o

Simple palettes of materials in simple compositions
utilizing two species of accent trees are recommended to
achieve an overall unified design treatment.

o

Expansive horizontal and vertical surfaces, comprised of
singular materials, shall be modulated or interrupted by
foliage masses.

o

Trees, both lines and masses, shall be utilized to
enclose and subdivide .exterior spaces relative to each
individual site and provide physical protection from s1..!:n
and wind in paved expanses.

o

Thorough soil preparation is essential to plant
survival.
An agricultural quality soil test shall be
performed.
specifications shall indicate all soil
treatment and preparation.
,
As water management is critical, conservation is a key
design consideration for irrigation plans.
These
systems shall be coordinated with specific planting
requirements.

o

•

,'.

o

Large areas of disturbed (scarified) soil cause blowing
dust and noxious weeds to be problems.
Ground covers
such as pasture grasses with at least temporary irrigation are required in these areas.

o

Undeveloped areas, held in reserve for future building
or pavement development, need not be irrigated or fully
landscaped. These areas, however, shall as a minimum,
be seeded with a drought resistant turf mix to hold down
weed growth and to minimize wind and water erosion. The
use of temporary, on-grade irrigation systems is
encouraged.
All public rights-of-way and required
Streetscape Landscape Buffer areas must be landscaped
within two years of the execution of a Parcel Ground
Lease, whether or not all phases of development are
complete.

Landscape Guidelines and Suggested Plant List (Appendix B)
The Landscape Guidelines illustrate major site planting elements,
their size, number and location requirements for the Project. The
purpose of the Guidelines is to maintain landscape design continuity
that is critical to overall Project unity.
The Suggested Plant Lists are to serve as a supplement to the Landscape Guidelines.
It is the intent of these lists to provide a
further basis for overall site continuity.

5.

Landscape Standards
The Landscape Standards are the major means by which a quality
landscape will develop at the University Business Park.
Prior to
proceeding with any individual Building Site design, particular
attention should be given to this section.

•

In terms of
parking and
shrubs, and
indicated in
a.

landscape design, all unpaved areas not utilized for
storage shall be landscaped utilizing ground cover,
tree materials, and/or dry (inorganic) materials as
the Landscape Guidelines and Suggested Plant Lists.

Street Trees/Accent Trees
-5-
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Street trees are required and are considered to be part of the
site landscape along University Blvd., Spirit Drive, Clark
Carr Blvd., and all interior streets. Street Tree allotment
shall be 1 tree per 25 feet of street frontage minimum.
Accent Tree allotment shall be 1 tree per 50 feet of street
frontage minimum. Minimum tree size for Primary Street Trees
shall be 2 1/2" caliper or 10 to 12 feet in height at the time
of installation; Accent Street Trees may be 1 1/2 to 2 inch
caliper minimum or 7 feet in height. The Landscape Guidelines
illustrate the suggested use of both street trees and accent
trees into Streetscape Landscape Buffer areas.
b.

.'

Front Yard
The front yard is considered to consist of the entire area
between the face of the curb at the access street and the face
of any building.
Side yards on corner lots shall be
considered the same as front yards for the purposes of this
section.
Front yard landscaping shall consist of the
following:
1.

Streetscape Landscape Buffer:
Where parking occurs
between the right-of-way line and the face of building,
this area is to be landscaped with Street Trees, Accent
Trees, screening shrubs and ground cover treatment.
A minimum of 75 percent of the space between a public
street and parking lots or buildings, or the 75 percent
of the first 30 feet from the street in open areas shall
be planted in irrigated lawn with the lawn on the street
side of the landscaped area, in order to preserve a
visually continuous lawn planting along public streets.
This lawn planting may be interrupted with shrub beds at
entry points and in key accent areas as appropriate.

•

The Streetscape Landscape Buffer areas are to be used
exclusively for planting, pedestrian paving, monument
signs or other similar uses.
Uses which are not
permitted within the Buffer areas are buildings, parking
lots, parking structures, trash containers, mechanical
equipment, and any other item deemed undesirable by the
Architectural Review Committee.
Minimum depths for Streetscape Landscape Buffer areas,
measured from the back of the street curb, are as
follows:
University Boulevard
Spirit Drive
Clark Carr Boulevard
Interior Streets

50
40
40
30

feet
feet
feet
feet

The Streetscape Landscape Buffer shall be designed to
screen the parking area from the access street.
In
addition to Street Trees, the screening must be accomplished by earth berming (natural in character) with a
minimum height of 36" from the top of curb at the access
street (see Appendix B). Berm slopes shall be designed
no greater than 3:1 within the Streetscape Landscape
Buffer areas whenever possible.

2.

Building Setback Landscape Buffer:
Where no parking
occurs between the right-of-way line and the face of
-6-
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building, this area is to be landscaped with Street
Trees, Accent Trees, shrubs (optional near building) and
ground cover treatment (see Appendix B). The required
trees should be informally clustered with no more than
a fifty (50) foot gap between groupings and shall have
a 60/40 mix of deciduous to evergreen trees.
Both the Streetscape Landscape and Building Setback
Buffers are to be maintained by the Tenant, Subtenant or
Occupant after final installation.
c.

Parking Lots
Parking Area Trees not less than two and one-half inches (2
1\2") caliper in size, equal in number to two (2) per each ten
(10) parking stalls; Accent Trees, equal in number to one (1)
per each ten (10) parking stalls, all with adequate irrigation
systems will be provide~ within all parking areas.
All areas within parking lots not covered by the parking lot
surface or other hardscape surfaces are to be landscaped with
adequate irrigation systems.
All parking lots shall be
landscaped as follows:

•

1.

Provide landscaped islands in parking lot interiors per
the requirements of Section III.
L., Off-street
Parking and Circulation.

2.

The setback space between public streets and parking
lots shall be fully landscaped. Where possible, berming
shall be provided in order to screen parked cars.

3.

Where berms are not possible due to space limitation,
the parking shall be screened through use of evergreen
and coniferous trees and/or appropriate shrub plantings
or screen walls.

All parking within storage yards shall be fully screened from
street frontage providing minimum 6'-0" walls or combination
walls and planting sufficient for a total screen of cars from
street view.
The maintenance of all parking lot landscaping is to be the
responsibility of the Tenant, Subtenant or Occupant.
d.

Side and Rear Yards
Trees shall be planted adjacent to all structures on site
where possible. Quantity to be equal to one (1) tree for each
thirty (30) lineal feet of the combined length of rear and
both side yard dimensions. Minimum tree size shall be 1-3/4"
caliper.
All unpaved areas not utilized for parking and storage shall
be landscaped utilizing ground cover, shrubs and tree
materials, and/or dry landscape materials (inorganic) as
indicated in the Suggested Plant Lists.
No gravel will be
accepted.

•

All maintenance for side and rear yards is to be the responsibility of the Tenant, Subtenant or occupant.
e.

Property Lines

.,.;
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Quantity to be equal to one (1) tree per each thirty (30)
lineal feet of property line.
A minimum size of 1-3/4"
caliper will be required (see Appendix B).

•

Shrubs and ground cover will also be required planting. The
minimum shrub size is to be five (5) gallons (24 inches height
x 18 inches wide minimum) spaced at 48 inches on center (see
Appendix B).
All property lines are to be landscaped except where storage
and manufacturing yards are adjacent to the property lin~s.
In lieu of property lines screen planting, a minimum 6 feet~O
inches height wall of fence around all storage and
manufacturing yard areas will be provided.
The maintenance of all property line landscaping is to be the
responsibility of the Tenant, Subtenant or Occupant.
f.

Irrigation Systems
All irrigation systems are to be below ground, fully automated
systems, in compliance with all applicable building code
requirements. All backflow control devices are to be located
or screened so that they are not visible from public streets
or parking lots. Irrigation systems shall be required for all
installed landscaped areas in the absence of unusual
extenuating circumstances.
For areas to be maintained as
existing natural areas and/or areas to be restored as natural
areas, irrigation systems will not be required except that
temporary systems may be required to re-establish restored
areas.

.F.

Site Drainage
Individual site drainage shall conform to the City of Albuquerque requirements and the University Business Park Master Drainage Plan.
(See
Appendix C.)

G.

•

Screening
Areas utilized as parking, storage or loading will be screened, modulated,
or interrupted from the view of the street(s) or adjacent properties.
This may ,be accomplished by employing one or all of the following
techniques.

H.

1.

Lineal Masses of Shrubs - This method requires use of shrubs that
will achieve a height of from four (4) to six (6) feet within three
(3) years.
Minimum size of shrubs shall be five (5) gallons (24
inches height x 18 inches width) installed at 48 inches on center
spacing.

2.

Lineal or Group Masses of Major Trees - This method requires the
use of trees that shall ultimately provide foliage that will screen
parking, storage and loading areas from elevated areas within the
site or from adjacent buildings.

Maintenance
All landscaping in the University Business Park shall be maintained in a
neat and orderly fashion. Periodic inspections may be made as directed by
the Architectural Review Committee and reports submitted to Tenants,
Subtenants or Occupants with regard to the condition of maintenance.
Deficiencies in the levels of landscape maintenance shall be corrected
-8-
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within seven (7) days of receipt of the report.
maintenance standards:

I.

•

The following are minimum

1.

All planting areas are to be kept free of weeds, debris and sand
build-up.

2.

Lawn and ground covers are to be kept trimmed and/or mowed
regularly. Visual compatibility with Common Areas is desired.

3.

All plantings are to be kept in a healthy and growing condition.
Fertilizations, cultivation and tree pruning are to be carried o~t
as part of regular maintenance.

4.

Irrigation systems are to be kept in working condition. Adjustment
and cleaning of systems should be a part of regular maintenance.

5.

Damage to plantings created by vandalism, automobiles or acts of
nature shall be corrected within thirty (30) days.

6.

All trees shall be trimmed
healthy growth and structure
be attended to no less than
shall trees be "topped."
growth, all trees should be

and pruned when necessary to promote
and minimize wind damage. Trees should
once each year. Under no circumstance
To encourage deep roots and healthy
deep root fed at least once each year.

Loading Areas
Loading areas shall be screened from view or, at a minimum, have the view
from the streets adjacent to said loading areas broken up by the use of
landscaping and/or fencing materials.

J.

storage Areas
All outdoor storage shall be visually screened from streets and adjacent
property.
Said screening shall form a complete opaque screen up to a
point eight (8) feet in vertical height, but need no~be opaque above that
point. Outdoor storage shall be meant to include all company owned and
operated motor vehicles, with the exception of passenger vehicles.
No storage shall be permitted between a frontage street and the building
line.

K.

Refuse Collection Areas
All outdoor refuse collection areas shall be totally enclosed and visually
screened from streets and adjacent property. Said screening shall form a
complete opaque screen up to a point six (6) feet in vertical height, but
need not be opaque above that point.

L.

Off Street Parking and Circulation
Off-street parking and circulation areas are to be designed so as to
provide for safe and convenient movement of motor vehicles, to limit
vehicular/pedestrian conflicts, to limit paved areas, to provide for
screening of paved areas, and to soften the visual impact of parking lots
by providing interior planting.
1.

•

Parking Requirements
a.

Location.
Parking is restricted to paved and designated
parking spaces only.
Parking shall be provided on the same
Building Site it serves.

-9-
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2.

b.

Number of Parking stalls. All parking facilities on each site
shall be sufficient to serve the business conducted thereon.
In the case of multiple use buildings, such as office and
manufacturing, parking requirements shall be determined for
each use separately.
The min~um number of parking spaces
shall conform to the requiremerits of the City of Albuquerque
Comprehensive City Zoning Code, General Regulations, Section
7-14-40.A.

c.

Parking Lot Landscaping and Screening. All parking shall be
separated from street rights-of-way by landscaped buffer ~s
provided in the Landscape Standards. Landscaped islands must
be provided at max~um intervals of every twenty-five (25)
parking spaces and at the ends of all rows of parking.
Parking islands shall have a min~um width adequate for the
planting or parking lot trees nine (9) feet is recommended.
A continuous curb shall be provided around parking islands to
prevent vehicular intrusion.
Parking areas shall be broken
into sections not to exceed 200 cars by landscape buffers.

d.

Handicap Parking Requirements. Handicap parking spaces shall
be provided as required by the City of Albuquerque Comprehensive City Zoning Code.

e.

Stall Dimensions. Minimum parking stall dimensions shall be
in accordance with the City of Albuquerque Comprehensive City
Zoning Code.

f.

Curb Cuts.
Curb cuts for driveways shall be a min~um of
twenty (20) feet from adjacent property lines, except where
access driveways are shared by adjacent owners.

Vehicular Circulation
The location and width of access points allowed to a site will be
evaluated by the Architectural Review Committee in view of the size
of the site, the adjacent building sites, engineering considerations, existing or proposed circulation patterns, landscaped areas
and drainage requirements.

•

•

In order that the experience of employees and visitors to the
University Business Park will be pleasant and comfortable, special
effort should be made to create clear and understandable circulation
patterns within each site. Circulation that is easily understood,
flexible and attractive should be the goal in the design of each
site.
M.

Sidewalks
Sidewalks will be provided at the following locations in conformance with
the City of Albuquerque standards:
Spirit Parkway:
Clark Carr Blvd:
University Blvd.:
Interior Streets:

N.

North and West side only
South side only
East side only
As determined by Architectural Review Committee

Nuisances
No portion of the property shall be used in such a manner as to create a
nuisance to adjacent sites, such as, but not l~ited to, vibration, sound,
electromechanical disturbance and radiation, electromagnetic disturbance,
radiation, air or water pollution, dust, emission of odorous, toxic or
noxious matter.

-10-
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Air Pollution Standards
All land uses within the University Business Park shall comply with the
City of Albuquerque, Bernalillo County, state of New Mexico and all
federal government policies and standards.

P.

Site Grading
The p~rPose of the Site Grading Standards is to unify the grading of the
University Business Park in terms of earth form, preservation of topographic features, detention of storm water and compatibility of relatio~s
between buildings, parking, roads and adjacent properties.
All Sit'e
Grading, therefore, shall conform to the following requirements:
1.

Lot grading will be done in such a way as to preserve the topographic features and to provide positive drainage.
Mounding and
berming shall be utilized to add topographic variety to the landscape and to screen unsightly areas from any public right-of-way.
All site grading shall be designed to meet the following standards:
Maximum
Slope

Minimum
Slope

•

Q.

•

Turf planting areas

2%

3:1

Ground cover planting areas

2%

2.5:1

Parking lot pavement

2%

4%

Driveways, access drives

2%

5%

Pedestrian pavements
(large "plaza" areas)

1%

2%

Pedestrian pavements (sidewalks)

1%

8%

2.

Grading shall be natural or architectural
compliment the architecture or land use.

in

form,

and should

3.

No cut or fill slopes of any type shall be steeper than 2.5:1 with
smooth vertical transitions.
Where space limitations demand,
terracing with approved retaining walls shall be utilized.

4.

Where retaining walls are required, they shall be of a material
compatible with the building architecture.

5.

Berms, channels, swales, etc. shall be graded in such a way as to be
an integral part of the grading, and paved surface designed with
smooth vertical transitions between changes in slope.

6.

Storm water shall be detained on site where necessary in conformance
with applicable City of Albuquerque regulations and the University
Business Park Master Drainage Plan.
(See Appendix C.)

7.

Adequate diking of outdoor storage areas shall be provided where any
chemicals or other substances used or kept on site present any
potential off-site risks.

Fencing
The purpose of the Fencing Standards is to provide for security; for
screening of unsightly areas; and for visual relief, buffering and variety
where appropriate. Fencing Standards are as follows:
-11-
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1.

No fence or wall of any kind shall be constructed unless specifically approved by the Architectural Review Committee.

2.

Objects such as water towers, storage tanks, processing equipment,
cooling towers, communication towers, vents and any other structures
or equipment shall be compatible with the building architecture or
screened from adjacent properties, parking areas, public streets and
pedestrian walkways by using fences and/or walls and shall be
approved, in writing, by the ADCC before construction or erection of
said structures or equipment.

3.

Screen fences or walls shall be of a height at least equal to that
of the materials or equipment being stored.

4.

Materials and colors of fences and walls shall be compatible with
the building architecture.

5.

Chain link fencing is not permitted in areas visible from adjacent
properties, parking areas, public streets or pedestrian walkways.

6.

No fence or wall shall be located within fifteen (15) feet of the
front property line or of any street right-of-way line, or as
determined by the Architectural Review Committee.

•

Site Lighting
The purpose of the Site Lighting Standards is to provide for a safe,
functional, visually attractive and coordinated site lighting system. The
site lighting requirements are as follows:

(1)

Lights shall not be placed to
spillage on neighboring sites.

(2)

All parking lot and driveway lighting should provide uniform
illumination in compliance with the following minimum levels:
o

parking lots:

o

driveways:

cause

glare

or

excessive

light

0.5 foot candle

0.25 foot candle

(3)

All light fixtures are to be concealed source fixtures except for
pedestrian-oriented accent lights.

(4)

Security lighting fixtures are not to project above the fascia or
roof line of the building and are to be shielded. The shields shall
be painted to match the surface to which they are attached.
Security lighting fixtures are not to be substituted for parking lot
or walkway lighting fixtures and are restricted to lighting only in
loading and storage locations, or other limited service areas.

(5)

Exterior wall-mounted floodlights are expressly prohibited except
for security lighting in limited areas called out in #4.

(6)

All illuminated signs can be either internally illuminated, as
approved by the Architectural Review Committee.
However, if
externally illuminated, the light source should be concealed in a
manner so as not to be a visual nuisance.

(7)

Exterior lighting fixtures are to be as follows:
o

•

Parking lot fixtures:
cut-off type, high pressure sodium,
rectilinear style, aluminum extrusion luminaire, maximum
thirty (30) foot mounting height. Single or double luminaire
configuration on square pole. Select from Gardco Form Ten or
-12-

•

n0024C

•

Kim Phase One.
Luminaire and pole shall have dark bronze
anodized finish.

S.

0

Driveway fixtures: same as parking lot fixtures.

0

Pedestrian area and walk lights: same as parking lot fixtures
except twelve (12) to fifteen (15) foot mounting height.

0

It is recommended that accent illumination be provided at such
key locations as building entries, driveway entries, etc.

0

Lighting of
recommended.

0

Lighting of building faces is permitted, however, light source
should be concealed in a manner so as not to be a visual
nuisance.

o

Pole base design is to be approved by the Architectural Review
Committee, large above-grade concrete bases are prohibited.

all

pedestrian

walkways,

plazas,

etc.

is

COnstruction Phase
The purpose of the following Construction Phase Standards is to minimize
the adverse impacts of construction-related activities:
1.

•

•

In order to minimize soil erosion by water and wind,
combinations of the following shall be used:
practical

area

of

cleared

practical

(a)

Expose smallest
construction .

land

(b)

Temporary ditches, dikes, vegetation and/or mulching shall be
used to protect critical areas exposed during development or
construction.

(C)

Sediment basins (debris basins, desilting basins or silt
traps) shall be installed and maintained to remove sediment
from runoff waters during development.

(d)

The permanent landscaping shall be installed
practicable after construction activities.

(e)

Temporary mulching shall be used for imported fill subject to
erosion, on construction projects over six months duration.

as

during

soon

as

2.

All utilities are underground. Tenant, Subtenant or his representative is responsible for knowing their whereabouts and protecting
them during construction.

3.

All construction storage and equipment yards shall be fenced in a
manner approved by the Architectural Review Committee and shall be
located on the site in a manner to minimize their impact on adjacent
properties and public streets.

4.

Construction sites shall be maintained in a neat and orderly manner.
All trash shall be kept in enclosed containers and emptied
frequently.

5.

construction access shall be coordinated with and approved by the
Architectural Review Committee.
Special care shall be taken to
protect existing pavements from damage .

-13-

6.

At the end of the construction period, by phase, the Tenant,
Subtenant, or his representative shall submit to the Architectural
Review Committee reproducible copies of record drawing (as-builts)
showing the actual locations of all underground utilities and
irrigation systems.

7.

Prior to starting construction of each major project phase, a preconstruction conference shall be conducted by the Tenant or
Subtenant.
The
Tenant
or
Subtenant
shall
arrange
for
representatives of the following organizations to attend the
conference:
(a)

General Contractor

(b)

Tenant's or Subtenant's design consultants

(c)

University Real Estate Office

(d)

Architectural Review Committee

(e)

Applicable utility companies

•

The general purpose of the pre-construction conference is to outline
the phasing and responsibilities of key tasks such as:
(a)

Utility connections

(b)

Site grading and drainage improvements construction

(c)

Building Site driveway jsidewalk interface with University
Business Park roads and sidewalks
Final grading and landscaping

(d)

T.

Erosion Control
All property shall be maintained to prevent soil erosion from water and
wind. Methods of erosion protection shall include, but not be limited to,
the following:
1.

Erosion
(a)

(b)

by

•

Water:

The owner shall
runoff:

adopt the following procedures

for water

o

The first priority shall be to pass natural drainage
through the project uncontaminated.

o

The second priority shall be to minimize the area of
erodible soil on the project.

o

The third priority shall be to reduce building site
runoff, slow runoff velocity, and protect soil from
erosive forces.

o

When the above approaches are not sufficient to control
erosion, sediment shall be collected before leaving the
building site.

Disturbed soils shall be revegetated immediately following
grading operations.
If revegetation cannot be accomplished
immediately, mulch shall be applied to exposed ground;
however, in no case shall graded areas remain in a disturbed
state for more than 60 days.
-14-
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(c)

(d)

•

2.

3.

Required methods of storm water routing include interceptor
ditches,
temporary
diversions,
and
slope
drains,
if
applicable:
J

o

Interceptor ditches are required at the top of large cut
slopes to divert runoff around the disturbed areas.

o

Temporary diversions are required when permanent
drainage structures are being constructed in a drainageway.

o

,'Slope drains are required when a concentrated flow is
temporarily directed down a disturbed slope.

Recommended methods of sediment collection include sediment
traps, silt fences, check dams, inlet traps, and erosion
bales.
o

Sediment traps are recommended for removing sediment
particles from runoff prior to outfall to adjacent
property.

o

Silt fences are recommended for trapping sediment where
access or right-of-way is limited at toe of fills and
property lines.

o

Check dams are required to decrease velocities of
concentrated flows which result in sediment deposits.

o

Inlet traps are required at entrance to culverts or
inlets which lead off site •

o

Erosion bales may be used in lieu of silt fences and in
the construction of check dams and inlet traps.

Erosion by Wind:
(a)

Disturbed ground surfaces shall be dampened with water when
fugitive dust significantly impacts adjacent properties, as
determined by the City of Albuquerque or the Architectural
Review Committee.

(b)

Dirt or topsoil stockpiles shall be protected by covering them
during windy periods.
Excessive dirt shall be removed from
the site to an approved waste area at the earliest possible
date.

(c)

This Section 2 applies to all areas of construction.

Erosion and sedimentation control details and specifications may be
obtained from the Architectural Review Committee.
SECTION IV - Architectural Standards

•

The purpose of the Architectural Standards is to produce orderly and aesthetically pleasing developments of high quality architecture in harmony with the theme
of University Business Park, and consistent with the intended use of the
buildings. It is the intent of these Standards to encourage innovative architectural design.
All buildings, therefore, shall conform with the following
requirements:
A.

Building, parking lot and roadway paving coverage shall be limited to
provide a minimum of 20 percent unobstructed open space on all properties.
-15-

Unobstructed open space may include any pedestrian pavements (sidewalks
and plazas) passing through open space areas and any parking lot island
larger than 500 square feet in size.
B.

The use of energy conservation techniques appropriate to the building is
encouraged. It is important that energy conservation techniques which are
used be designed as an integral part of the building.

C.

Building construction and design shall be used to create a structure with
substantially equally attractive sides of high quality, rather than
placing all emphasis on the front elevation of the structure and
neglecting or downgrading the aesthetic appeal of the side elevations
the structure. Any accessory building and enclosures, whether attached to
or detached from the main building, shall be of s~ilar compatible design
and materials.

•

of

D.

Exterior materials shall conform to and be in harmony with the external
design of neighboring structures and the overall design of ~provements
described throughout these guidelines.
The approval of exterior
materials, including type, color, texture and durability as well as the
extent of use of any single material or combination of materials shall be
solely at the discretion of the Architectural Review Committee. Applicants
are encouraged to contact the Architectural Review Committee early in the
architectural design stages of their project to further discuss or propose
appropriate exterior materials.

E.

To ensure the preservation of views, all rooftop surfaces, equipment and
accessories shall be reviewed and approved by the Architectural Review
Committee according to the following guidelines:
1.

The roof surface materials, texture and reflectivity shall be
reviewed considering their effects on the views from other Business
Park sites and structures.

2.

Rooftop mechanical equipment, vents and ducts shall be screened,
covered and installed in a manner which prevents obstruction or
distraction of views from other Business Park sites and structures.
Screening shall be a minimum of 12 inches above materials being
screened, or as determined by the Architectural Review Committee.

3.

Rooftop solar collectors, skylights and other potentially reflective
rooftop building elements shall be designed and installed in a
manner that prevents reflected glare and obstruction of views from
other Business Park sites and structures.

4.

Rooftop radio, TV and microwave antennas and towers are prohibited
unless specifically approved by the Architectural Review Committee
to their height, and location, and appropriate screening.

5.

Where mechanical or service equipment is located on the roof, it
shall be grouped into concentrated areas. If it is not possible to
install this equipment in a well, it shall be behind a screen wall
or in an enclosure which is an integral part of the building design.
Metal flashing, trim and flues and any other exposed rooftop
mechanical equipment should be annodized, painted or capable of
weathering to be nonreflective.
The effect of such screening on
roofs shall not impact roof designs/forms in a significant way. The
materials used on such screens or enclosures shall be the same
quality as, and compatible with, the materials of the building.

6.

The location and finish treatment of items mounted on the exterior
surfaces of the buildings should be carefully planned and detailed.
Such items would include skylights, solar panels, vents, mechanical
equipment, access ladders, electric and gas meters, etc.
The
-16-
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location of these items shall be indicated on all drawings submitted
during the Schematic Design Review and the Construction Document
Review phases of the review process.
SECTION V - Maintenance
The pUrPOse of the Maintenance Standards is to define minimum maintenance standards to promote a uniform, neat and clean appearance throughout University
Business Park. Maintenance requirements are as follows:
All Tenants, Subtenants, or Occupants of property shall maintain all
buildings, drives, parking lots, or other structures located upon said
property in good and sufficient repair and shall keep such premises
painted, windows glazed, paving swept and otherwise maintain the property
in an aesthetically pleasing manner.

•

B.

Any structure, driveway or parking lot surface which is damaged by the
elements, vehicles, fire or any other cause shall be repaired as promptly
as the extent of damage will permit.

C.

Buildings which should happen to be vacant for any reason shall be kept
locked and the windows shall be glazed in order to prevent entrance by
vandals.

D.

Grounds shall be maintained in
rubbish and weeds. Lawns shall
pavements shall be kept true to
ditches shall be kept clean and

E.

All plantings shall be maintained in healthy growing condition.
Fertilization, weeding and pruning are to be carried out on a: regular
basis.

F.

Dead or drying plants shall be removed and replaced as quickly as possible
(30 days maximum except where seasonal conditions prohibit).

G.

All plantings are to be irrigated as often as necessary to maintain
healthy growing conditions. Overwatering is discouraged.

H.

Irrigation systems are to be kept in proper working condition.
ment, repair and cleaning are to be done on ~ regular basis.

I.

Adjust tree guys, stakes, etc. on a regular basis to maintain neat appearance and to prevent damage to trees.

J.

If minimum maintenance standards are not achieved by the Tenant, Subtenant
or Occupant, the Architectural Review Committee shall issue a letter
requesting action.
If the maintenance deficiency is not remedied within
10 days, the Architectural Review Committee shall have the maintenance
work performed and shall charge the Tenant, Subtenant or Occupant for all
costs incurred.

a safe, clean and neat condition free of
be kept in a mowed condition. Roads and
line and grade in good repair. Drainage
free of any obstacles.

Adjust-

SECTION VI - Plan Review and Approval
A.

•

Architectural Review Committee
In accordance with the provisions of Section 6.1 of the Regulations and
Restrictions, the Architectural Review Committee shall have the authority
to adopt and to amend from time to time as it deems appropriate these Park
Development Standards governing the design and construction of all
Improvements on the Property.
The Park Development Standards shall be
enforceable as the aforementioned Regulations and Restrictions.
-17-

B.

Plan Submittal and Review
No improvements shall be constructed, erected, placed, altered, maintained
or permitted on any Building Site nor shall any construction or excavation
whatsoever be commenced or construction vehicles be placed on a Building
Site until Plans and specifications have received final approval in
writing by the Architectural Review Committee. All Plans and Specifications shall be submitted in a manner and form satisfactory to the Architectural Review Committee in accordance with the Regulations and Restrictions
and the submittal and review procedures outlined below.

C.

•

Pre-design Conference
Prior to submitting preliminary plans, the applicant shall meet with the
Architectural Review Committee to review and clarify the Regulations and
Restrictions and these Development standards, the characteristics of the
particular site, and the technical issues related to review procedures.

D.

Schematic Design Review
Following the Pre-design Conference, the applicant shall submit the
information required for the Schematic Design Review. The Architectural
Review Committee shall hold a meeting with the applicant for such a review
within ten (10) days after its receipt of all information required for the
schematic design review. Such required information shall include:
1.

Application/project summary form;

2.

Boundary survey of site including topography at
intervals, existing easements and rights-of-way;

3.

Site Plan indicating;

1

foot

(a)

Location of any existing buildings or improvements;

(b)

Grading and drainage concepts;

(c)

Building location and setbacks including dimensions;

(d)

Uses of the Building and Building Site;

(e)

Parking layout,
dimensions;

(f)

Drives and entrances, loading and service areas;

(g)

Storage facilities and areas;

(h)

Pedestrian walks and/or paths;

(i)

Location and general type of signage;

(j)

Exterior lighting and general type of signage;

(k)

Phasing, if part of a larger parcel; and

(1)

Trash collector locations.

number

4.

Floor plans (schematic);

5.

Elevations (schematic);

6.

Utility service concepts;
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•

7.

Landscape areas and schematic treatments; and

8.

Any additional obtainable information reasonably requested by the
~ff~itectural Review Committee at the Pre-design Conference.
~.

\.

The Architectural Review Committee shall respond to the applicant in
writing within fifteen (15) days from the date that all of the above
information is received.
E.

Design Development Review
Following the Schematic Design Review, the applicant shall submit further
detail design information and plans required by the Architectural Review
Committee for Design Development Review. The Architectural Review Committee shall hold a meeting with the applicant for such a review within ten
(10) days after its receipt of all required information.
Such required
information shall include:

•

1-

Revised updated copy of application/project summary form.

2.

Final floor plans and elevations.

3.

Samples of exterior building materials.

4.

Design specifications and location for all signage.

5.

Proposed fixtures
specifications.

6.

Landscape plan showing quantity, type and location of trees, shrubs
and other landscape material to be planted or installed, preliminary
irrigation design.

7.

Grading and drainage plans.

8.

Declaration of easements, if any, including signage easements,
drainage easements, landscape easements and pedestrian easements.

9.

Any other information as may have been reasonably requested by the
Architectural Review Committee.

and

location of

exterior

lighting;

including

The Architectural Review Committee shall approve or disapprove in writing
all final plans within fifteen (15) days from the date that all of the
above requirements are received.
F.

Construction Documents Review
The purpose of construction documents review is to assure the Architectural Review Committee that final plans comply with the design approved by
the Architectural Review Committee. No construction may take place until
approval from the Architectural Review Committee is obtained. Following
the Design Development Review, the applicant shall submit the information
required for the Construction Documents Review and the Architectural
Review Committee shall review within ten (10) days after its receipt of
all information required for the construction Documents Review.
Such
required information is as follows:

•

1.

Complete set of Construction Documents, Plans and Specifications
(but not including any construction contract);

2.

Final color boards of exterior materials;
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3.

A Construction Site Plan showing location of all buildings, access,
storage areas,
exterior lighting,
signage,
fencing,
utility
connections, etc.
The Architectural Review Committee shall approve or disapprove in
writing all final Construction Documents within twenty (20) days
from the date that all of the above requirements are received.

G.

•

Changes After Final Review
There may be occasions when a Tenant or Subtenant or his design professionals desire to make a material change during construction which affects
the exterior of the building or the site.
When a Tenant or Subtenant
wishes to make a material change which deviates from the plans as approved
by the Architectural Review Committee, the Tenant or Subtenant must submit
a written request to the Committee with a "red lined" set of plans clearly
delineating the proposed change. The Committee shall review and respond
to such request wi~hin five (5) days from the receipt of the request. No
changes will be made unless approved by the Architectural Review
Committee.

H.

Fee Schedule
Fees for Architectural Review Committee review of any documents under the
procedures outlined in this Section VI shall be
Dollars ($
) for the entire process payable with the
application for the development or phase of development covered by this
application.

•
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EXHIBIT G
RULES AND REGULATIONS
1.

The sidewalks, passages, exits and entrances shall not be
obstructed by Tenant or used for any purpose other than for
ingress to and egress from Premises.
The Landlord shall in
all cases retain the right to control and. prevent access by
all persons whose presence, in the jUdgment of the Landlord,
shall be prejudicial to'the safety, character, reputation and
interests of the Proj ect and its tenants, provided that
nothing herein contained shall be construed to prevent such
access to persons in the ordinary course of Tenant's business,
unless such persons are engaged in illegal activities. Tenant
and employees or invitees of Tenant shall not walk upon the
roof of the Building.

2.

No awning or shade shall be affixed or installed over the
windows on the exterior of the Premises. The windows of the
Building shall not be permanently covered or obstructed by
Tenant.

3.

Landlord reserves the right to prescribe the weight and
position of all safes and other heavy equipment so as to
distribute properly the weight thereof and to prevent any
unsafe condition from arising. Safes or other heavy objects
shall, if considered necessary by Landlord, stand on wood
strips of such thickness as is necessary to properly
distribute the weight. Landlord will not be responsible for
any loss or damage to any such property from any cause; but
all damage done to the Building by moving or maintaining any
such property shall be repaired at the expense of Tenant.

4.

Tenant shall use, at Tenant's cost, such pest extermination
contractor as Landlord may direct and at such intervals as
Landlord may require.

5.

Tenant and Tenant's officers, agents and employees shall make
or permit any loud, unusual or improper noises, nor interfere
in any way with other tenants of the Project or those having
business with them.

6.

No aerial shall be erected on the roof or exterior walls of
the Premises, or on the grounds, without in each instance, the
written consent of Landlord.

7.

Tenant shall not lay linoleum, tile, carpet or other similar
floor covering so that the same shall be affixed to the floor
of the Building in any manner, except as approved by Landlord •
The expense of repairing any damage resulting from a violation

/

0002L13
of this rule or removal of any floor covering shall be borne
by the Tenant.
8.

Tenant agrees that it shall comply with all reasonable fire
and security regulations that may be issued from time to time
by Landlord, and Tenant also shall provide Landlord with the
name of a designated responsible employee to represent Tenant
in all matters pertaining to such fire or security
regulations.

9.

Landlord reserves the right by written notice to Tenant to add
to, rescind, alter or waive these rules and regulations at any
time prescribed for the Building when,
in Landlord's
reasonable jUdgment, it is necessary, desirable or proper for
the best interest of the Project and its tenants.

10.

Tenants shall not disturb, solicit, or canvass any occupant of
the Project and shall cooperate to prevent same.

•

It is understood and agreed between Tenant and Landlord that no
assent or consent to any waiver of any part hereof by Landlord in
spirit or letter shall be deemed or taken as made except when the.
same is done in writing and attached to or endorsed hereon by
Landlord.
In the event of any conflict between these rules and regulations or
any further or modified rules and regulations from time to time
issued by Landlord and the Lease provisions, the Lease provisions
shall govern and control.
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UNIVERSITY OF NEW MEXICO
REQUEST FOR BUDGET REVISIONS
FISCAL YEAR 1992-93

•

UNM MAIN CAMPUS

CURRENT
BUDGET

PROPOSED
INCREASE
(DECREASE)

UNRESTRICTED
INSTRUCTION & GENERAL

•

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

$148,544,721
($15,611,118)
($41,517)
$132,892,086

EXPENSES
INSTRUCTION
ACADEMIC SUPPORT
STUDENT SERVICES
INSTITUTIONAL SUPPORT
OPER & MAINTENANCE
TOTAL EXPENSES

$15,572,015
$74,586,343
$16,624,789
$8,549,732
$15,502,440
$17,628,782
$132,892,086

$100,000
($750,000)
$750,000
$100,000

$100,000
$100,000

TO INCREASE (DECREASE) REVENUE AS FOLLOWS:
- TO RECOGNIZE UNM ENDOWMENT ADMINISTRATIVE FEE
- TO INCAEASE REVENUE CONTINGENCY
TOTAL INCREASE (DECREASE) IN REVENUES

$66,576
$33,424

$100,000

TRANSFERS (FROM) OR TO:
- TO PLANT FUND FOR DEPARTMENTAL EQUIPMENT

($750,000)

TOTAL TRANSFERS (FROM) OR TO

($750,000)

TO INCREASE (DECREASE) NET BALANCE

$750,000

TO INCREASE EXPENDITURES FOR VARIOUS I&G NEEDS.

$100,000

•
I
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•
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UNIVERSITY"OFNEW'MEXICO
REQUEST FOR BUDGET'REVISIONS
FISCAL YEAR 1992-93

•

UNM MAIN CAMPUS

CURRENT
BUDGET

PROPOSED
INCREASE
(DECREASE)

UNRESTRICTED
STUDENT FINANCIAL AID

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

$2,606,790
$1,958,700
$702,710
$5,268,200

$107,962

EXPENSES

$5,268,200

$148,989

$41,027
$148,989

-,'

I~l~!

.[::·';':'I:II::ili::iil:I:I~~~~;'ii~::!I'

.,'

TO BUDGET FOR NEW CHILD CARE PROGRAM ($107,962);TO ADJUST UNDERREPRESENTED GRAD/STATE
BALANCES(($1 0,826»; TO ADJUST UNDERREPRESENTED GRADUATE/STUDENT FEES BALANCES ($51,853)

UNIVERSITY OF NEW MEXICO
REQUEST FOR BUDGET REVISIONS
FISCAL YEAR 1992-93

•
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UNM MAIN CAMPUS

CURRENT
BUDGET
PLANT FUND UNEXPENDED CAPITAL OUTLAY

i

PROPOSED
INCREASE
(DECREASE)

Illil_fllll~

>

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

$8,693,158
$8,150,865
$15,968,691
$32,812,714

$12,488,000
$2,715,000
$0
$15,203,000

III.IIIIIIII

EXPENSES

$32,812,714

$15,203,000

••• ••• •••••·I~~6.1g,1:i.~ • •

"'<).)$4~~ql~i,7J4)

TO INCREASE REVENUES AS FOLLOWS:
•

- RENOVATION OF HOKONA/CORONADO HALLS UNM 1992 BOND PROCEEDS
- RESEARCH PARK BLDGS. ACQUISITION UNM 1992 BOND PROCEEDS
TOTAL INCREASE (DECREASE) IN REVENUES

$3,190,000
9,298,000
$12,488,000

TRANSFERS (FROM) OR TO:
-

FROM
FROM
FROM
FROM
FROM
FROM
FROM

MEDICAL CENTER FOR CAPITAL OUTLAY
MEDICAL CENTER FOR RESEARCH IDC USAGE ALLOWANCE
MEDICAL CENTER FOR EMS ACA~EMY FOR EQUIPMENT
MEDICAL CENTER FOR CHILDRENS PSYCHIATRIC HOSPITAL
MEDICAL CENTER FOR CARRIE TINGLEY HOSPITAL
I & G FOR EQUIPMENT
GALLUP FOR EQUIPMENT

TOTAL TRANSFERS (FROM) OR TO

$500,000
$300,000
$15,000
$250,000
$500,000
$750,000
$400,000

$2,715,000

TO INCREASE (DECREASE) NET BALANCE
TO INCREASE EXPENDITURES AS FOLLOWS:
- RENOV~TION OF HOKONA/CORONADO HALLS
- ACQUISITION OF RESEARCH PARK BUILDINGS
- ADDITIONAL CAPITAL NEEDS-MEDICAL CENTER
- FROM 1& G FOR EQUIPMENT
- ADDITIONAL CAPITAL NEEDS-GALLUP
TOTAL INCREASE IN EXPENDITURES

$3,190,000
9,298,000
$1,565,000
$750,000
$400,000
$15,203,000

v ....

Y .... IV"
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REQUEST FOR BUDGET REVISIONS
FISCAL YEAR 1992-93

.
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•

UNM MAIN CAMPUS

CURRENT
BUDGET

PROPOSED
INCREASE
(DECREASE)

PLANT FUND
RENEWAL & REPLACEMENT

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

$400,000
$2,701,467
$1,496,409
$4,597,876

$60,000
$0
$60,000

EXPENSES

$4,597,876

$60,000

.

TRANSFERS (FROM) OR TO:

- FROM MEDICAL CENTER
TOTAL TRANSFERS (FROM) OR TO

$60,000
$60,000

TO INCREASE (DECREASE) NET BALANCE
TO INCREASE (DECREASE) EXPENDITURES AS FOLLOWS:
- FROM MEDICAL CENTER

$60,000

TOTAL INCREASE (DECREASE) IN EXPENDITURES

$60,000

UNIVERSITY OF NEW MEXICO
REQUEST FOR BUDGET REVISIONS
FISCAL YEAR 1992-93

•

000255
.,. ' .! I , , "
•

• q; I}

UNM MAIN CAMPUS

CURRENT
BUDGET

PROPOSED
INCREASE
(DECREASE)

11Il1=III.llll

RESTRICTED
INSTRUCTION

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

$8,991,500
$0
$0
$8,991,500

$500,000

EXPENSES

$8,991,500

$500,000

111111111111
>$9

$500,000

'i\\FiF$?;4?J}~Q<)<

<~~~~~i,~1

INCREASE IN ACTIVITY DUE PRIMARILY TO THE HOWARD HUGHES MEDICAL INSTITUTE CURRICULUM EDUCATION INITIATIVE

•

RESTRICTED
. STUDEN.T SOCIAL AND CULTURAL

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

$290,000
$0
$0
$290,000

$5,000

EXPENSES

$290,000

$5,000

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

$39,000,000
$0
$0
$39,000,000

$1,500,000

EXPENSES

$39,000,000

$1,500,000

$5,000

INCREASE IN FEDERAL WORKSTUDY
RESTRICTED
RESEARCH

$1,500,000

1I1111i~iil
• • • \\..·.•$40,5()()i.QQQ.·.·••

IB,51tl

INCREASE IN ACTIVITY DUE PRIMARILY TO THE AIR FORCE OFFICE OF SCIENTIFIC RESEARCH
GRANTS

_
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REQUEST FOR BUDGET REVISIONS
FISCAL YEAR 1992-93

: . . ,;

('"'"\

0002'Jb

UNM MAIN CAMPUS

PROPOSED
INCREASE
(DECREASE)

CURRENT
BUDGET
RESTRICTED
PUBLIC SERVICE

Illi

$l t OOO,OOO

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

$10tOOO tOOO

$10,000,000

$l t OOO,OOO

EXPENSES

$10tooo,000

==_$_I=:tOOO
-=:tOOO
=

$0
$0

mt:::::m::j:::$lnQQ<>,QQ<>:

' .

, !,il l i!'I \i l\:I~:il:~:~I:;~:\l

INCREASE IN ACTIVITY DUE PRIMARILY TO THE NATIONAL SCIENCE FOUNDATION-NM SYSTEMIC
CHALLENGE AND THE NM DEPARTMENT OF EDUCATION-STATEWIDE SYSTEMIC INITIATIVE
RESTRICTED
INTERNAL SERVICES

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

$80,000
$0
$0

, , $15,000

$80 tOOO

$15 tOOO

EXPENSES

$80,000

$15,000

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

$145tooo
$0
$0
$145,000

$5,000

EXPENSES

$145,000

$5,000

INCREASE IN FEDERAL WORKSTUDY
RESTRICTED
AUXILIARIES

INCREASE IN FEDERAL WORKSTUDY

$5,000

UNIVERSITY OF NEW MEXICO
REQUEST FOR BUDGET REVISIONS
FISCAL YEAR 1992-93

..

UNM MAIN CAMPUS

CURRENT
BUDGET

PROPOSED
INCREASE
(DECREASE)

RESTRICTED
ATHLETICS

•

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

$25,000
$0
$0
$25,000

$5,000

EXPENSES

$25,000

$5,000

INCREASE IN FEDERAL WORKSTUDY

•
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REQUEST FOR BUDGET"REVISIONS
FISCAL YEAR 1992-93
.UNM MEDICAL CENTER

CURRENT
BUDGET
UNRESTRICTED
INSTRUCTION & GENERAL

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

$33,844,200
($1,874,900)
$48,900
$32,018,200

. S2,S0O,OOO

EXPENSES
INSmUCTION
ACADEMIC SUPPORT
STUDENT SERVICES
INSTITUTIONAL SUPPORT
OPER & MAINTENANCE
TOTAL EXPENSES

$21,206,400
$2,765,900
$906,700
$3,000,700
$4,138,500
$32,018,200

$135,000
$25,000

($2,095,000)

SO
$405,000

SO
$165,000
$80,000
$405,000

TO INCREASE REVENUE AS FOLLOWS:
- INDIRECT COST RECOVERY

$2,500,000

TO INCREASE TRANSFERS AS FOLLOWS:
-

TO RESEARCH
TO PUBLIC SERVICE
TO CAPITAL OUTLAY, FOR RESEARCH IDC USAGE ALLOWANCE (MANDATORY)
TO CAPITAL OUTLAY FOR EQUIPMENT PURCHASES

•

$1,290,000
$5,000
$300,000
$500,000
$2,095,000

TO INCREASE EXPENDITURES AS FOLLOWS: .
-

PROFESSIONAL LIABILITY INSURANCE EXPENSES
TUITION WAIVERS NOT PREVIOUSLY BUDGETED
LIBRARY EXPENSES
ADDITIONAL EXPENSES RELATED TO CHANGE IN CHIEF MEDICAL
OFFICER RESPONSIBILITIES
- ADDITIONAL OPERATION & MAINTENANCE EXPENSES FOR AMBULATORY
CARE FACILITY
- TELEPHONE SERVICES EXPENDITURES
- ANNUAL LEAVE ACCRUAL
- AUDIT EXPENSES

$90,000
$45,000
$15,000
$10,000
$80,000
$125,000
$10,000
$30,000
405,000

•

UNIVERSITY OF NEW MEXICO
REQUEST FOR BUDGET REVISIONS
FISCAL YEAR 1992-93

..

•

1
, . '0
.. 0"1'
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UNM MEDICAL CENTER

};

,-.

CURRENT
BUDGET

PROPOSED
INCREASE
(DECREASE)

UNRESTRICTED
RESEARCH

REVENUES
TRANSFERS
TOTAL AVAILABLE

$9,728,100
$1,500,000
$519,500
$11,747,600

($53,800)
$1,290,000
($817,700)
$418,500

EXPENSES

$11,747,600

$418,500

NET BALANCE

TO DECREASE CIGARETTE TAX INTEREST REVENUE

•

TO INCREASE TRANSFERS AS FOLLOWS:
- FROM INSTRUCTION & GENERAL TO DEAN'S & DEPARTMENT IDC
- FROM INSTRUCTION AND GENERAL FOR COST SHARE

TO ADJUST EXPENDITURES AS FOLLOWS:
- DECREASE CENTER FOR NON-INVASIVE DIAGNOSIS EXPENDITURES
- INCREASE DEAN'S IDC EXPENDITURES
- COST SHARE
- INCREASE DEPARTMENT IDC EXPENDITURES

•

($53,800)

$1,240,000
$50,000
$1,290,000

($287,300)
$342,100
$50,000
$313,700
$418,500

REQUEST FOR BUDGET" REVISIONS
FISCAL YEAR 1992-93
'UNM MEDICAL CENTER
PROPOSED
INCREASE
(DECREASE)

CURRENT
BUDGET

-

UNRESTRICTED
PUBLIC SERVICE

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

$27,009,900
$0
$266,900
$27,276,800

($3,976,200)
($10,000)
$69,200
($3,917,000)

EXPENSES

$27,276,800

($3,917,000)

\"·I:I\1 1 !:I·I.I.l~·~I~I.I:I·I·.I I'il·1~

TO ADJUST REVENUES AS FOLLOWS:
- INCREASE EMS ACADEMY TO REFLECT CURRENT REVENUES
- INCREASE YOUNG CHILDRENS HEALTH CENTER PATIENT REVENUE
- RECLASS NEW PROVIDER PROGRAM TO RESTRICTED
- INCREASE REVENUES FROM UNIVERSllY PHYSICIANS ASSOCIATES

$n,8oo
$59,700
($9,483,700)
$5,370,000
($3,976,200)

TO ADJUST TRANSFERS:
- TO INCREASE TRANSFERS FROM I & G FOR ANTICIPATED COST SHARE
- TO BUDGET EMS ACADEMY TRANSFER TO CAPITAL OUTlAY FOR EQUIPMENT

$5,000
($15,000)
($10,000)

TO ADJUST EXPENDITURES AS FOLLOWS:
- INCREASE EMS ACADEMY TO REFLECT CURRENT EXPENDITURE LEVEL
- INCREASE PEDIATRIC PULMONARY TO REFLECT CURRENT EXPENDITURES
- ADJUST EXPENDITURES OF VARIOUS PROGRAMS TO REFLECT
DEFICIT BALANCE FORWARD
- TO BUDGET ANTICIPATED COST SHARE
- INCREASE YOUNG CHILDREN HEALTH CENTER TO CURRENT LEVEl.
- INCREASE GRIEF INTERVENTION PROGRAM EXPENSES
- INCREASE UNIVERSllY AFFILIATED PROGRAMS MOVING EXPENSES
- RECLASS NEW PROVIDER PROGRAM TO RESTRICTED
- INCREASE REVENUES FROM UNIVERSllY PHYSICIANS ASSOCIATES

$63,600
$19,600
($24,400)
$5,000
$63,400
$37,200
$32,300
($9,483,700)
$5,370,000
($3,917,000)

UNRESTRICTED
INTERNAL SERVICES

REVENUES
TRANSFERS

$43,000
$0

NET BALANCE
TOTAL AVAILABLE

$43,000

EXPENSES

$43,000

$24,000
($60,000)
$0

(536.000)

III

TO REFLECT INCREASED REVENUES AND TRANSFERS TO RENEWAL AND REPLACEMENT.

•
10

UNIVERSITY OF NEW MEXICO
REQUEST FOR BUDGET REVISIONS
FISCAL YEAR 1992 - 93

•

"'{)002Gl

UNM MEDICAL CENTER
PROPOSED
CURRENT

INCREASE

BUDGET

(DECREASE)

UNRESTRICTED
INDEPENDENT OPERATIONS

NET BALANCE
TOTAL AVAILABLE

$1,552,400
$30,805,800

$767,800
($750,000)
$515,100
$532,900

EXPENSES

$30,805,800

$532,900

REVENUES

$29,253,400
$0

TRANSFERS

TO INCREASE REVENUES AS FOLLOWS:
- CHILDRENS PSYCHIATRIC HOSPITAL PATIENT REVENUE
- INCREASE OFFICE OF MEDICAL INVESTIGATOR SERVICES
- HOUSESTAFF EXTERNAL INCOME

•

- MENTAL HEALTH CENTER PATIENT REVENUE
- CARRIE TINGLEY HOSPITAL PATIENT REVENUE

$200,000
$71,500
$162,200
($996,500)
$1,330,600
$767,800

TO BUDGET TRANSFERS AS FOLLOWS:
- CHILDRENS PSYCHIATRIC HOSPITAL TRANSFER TO CAPITAL
.

OUTLAY FOR EQUIPMENT & ADDITIONAL BUILDING COSTS

$250,000

- CARRIE TINGLEY HOSPITAL TRANSFER TO CAPITAL OUTLAY
FOR COMPUTER NETWORK SYSTEM AND REPLACEMENT OF EQUIPMENT

TO ADJUST EXPENDITURES AS FOLLOWS:
- DECREASE CHILDRENS PSYCHIATRIC HOSPITAL EXPENSES TO
ALLOW FOR TRANSFER TO CAPITAL OUTLAY
- ADDITIONAL EQUIPMENT EXPENSES FOR HOUSESTAFF OFFICE
- INCREASED AUTOPSY EXPENDITURES
- INCREASE MENTAL HEALTH CENTER EXPENSES TO REFLECT ACTUAL
- CARRIE TINGLEY HOSPITAL INCREASES FOR ADA MODIFICATIONS,
INCREASED CONTRACT SERVICES COSTS AND TEMPORARY SERVICES

$500,000
$750,000

($50,000)
$63,400
$71,500
$103,500
$344,500
$532,900

.'
I1

. 000:2G2

UNIVERSITY OF NEW MEXICO
REQUEST FOR BUDGET REVISIONS
FISCAL YEAR 1992-93

•

.UNM MEDICAL CENTER

CURRENT
BUDGET
RESTRICTED
INSTRUCTION AND GENERAL

REVENUES
TRANSFERS
NET BALANCE

SI03,300

TOTAL AVAILABLE

SI,202,900
$0
$0
$1.202,900

EXPENSES

$1.202,900

$103,300

SO
SO

SI03,300

TO INCREASE REVENUES AND EXPENDITURES BECAUSE OF ADDITIONAL TRAINING GRANTS
AND I&G ENDOWMENT EXPENDITURES NOT PREVIOUSLY BUDGETED.

•

RESTRICTED
RESEARCH

REVENUES
TRANSFERS
NET BALANCE

Sl1,611,200

S3,000,000

SO

$0

$0

SO

TOTAL AVAILABLE

$11,611,200

$3,000,000

EXPENSES

$11,611,200

S3,000,OOO

TO REFLECT ADDITIONAL GRANTS AND EXPENSES NOT PREVIOUSLY BUDGETED:
-

DHHS - CANCER CENTER PLANNING GRANT
DHHS - RESEARCH CTR FOR MINORITY POPULATIONS
HOFFMAN/lAROCHE - PSYCHIATRY - SOCIAL PHOBIA STUDY
DHHS - HEALTH IN ELDERLY HISPANICS
DHHS - FLOW CYTOMETRY
DOE - LUNG CANCER RESEARCH
DHHS - DIABETIC COMPLICATIONS
STERLING/WINTHROP - DEPT OF MEDICINE
MISCELLANEOUS AWARDS NOT PREVIOUSLY BUDGETED

$300,000
$400,000
$210,000
$420,000
$100,000
$100,000
$115,000
$200,000
$1,155,000
$3,000,000

•
I~

UNIVERSITY OF NEW MEXICO
REQUEST FOR BUDGET REVISIONS
FISCAL YEAR 1992-93

•

UNM MEDICAL CENTER
'.

'.'

PROPOSED
INCREASE
(DECREASE)

CURRENT
BUDGET

;:;: :

~~~~~~~~~~~~~j~\~~
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RESTRICTED
PUBLIC SERVICE·

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

$0
$0

$6,000,000
$0
$0

$18,509,300

$6,000,000

EXPENSES

$18,509,300

$6,000,000

$18,509,300

TO RECLASS NEW PROVIDER PROGRAM FROM UNRESTRICTED TO RESTRICTED

•

$6,000,000

RESTRICTED
INDEPENDENT OPERATIONS

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

$14,760,800

EXPENSES

$14,760,800

$14,760,800

$0
$0

TO INCREASE REVENUES AND EXPENDITURES TO REFLECT INCREASED CONTRACTS.

•

03/15/93

I~
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REQUEST FOR BUDGET REVISIONS
FISCAL YEAR 1992-1993

•

GALLUP

CURRENT
BUDGET

PROPOSED
INCREASE
(DECREASE)

UNRESTRICTED
INSTRUCTION & GENERAl.

REVENUES
TRANSFERS
NET BALANCES
TOTAL AVAILABLE

5,197,109
($113,909)
$0
$5,0&3,200

$192,000
($400,000)
$477,000
$269,000

EXPENSES
INSTRUCTION
ACADEMIC SUPPORT
STUDENT SERVICES
INSTITUTIONAL SUPPORT
OPER & MAINTENANCE
TOTAL EXPENSES

$2,969,700
$386,700
440,200
$768,100
$518,500
$5,013,200

$100,800
$11,300
$36,200
$18,000
$102,700
$269,000

-:.:.:.;.;.:.:.:.:.:::.:.:.'

::::::::;::::::

.

.

IllS"

PRIOR YEAR BALANCE TO BE USED TO COVER EXPENSES OBLIGATED LAST FISCAL YEAR BUT
NOT PAID UNTIL THIS FISCAL YEAR. ADDITIONAL TUITION REVENUE ($192,000) WILL
ALLOW THE EXPANSION OF INSTRUCTIONAL PROGRAMS AND ADJUST UTILITY EXPENSES
TO PROJECTIONS; TO TRANSFER $400,000 TO PLANT FUND TO COVER EQUIPMENT NEEDS
UNRESTRICTED
PUBLIC SERVICE

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

$580,000

$580,000

$142,142
$142,142
Ij:::::::··:::l:::::j':::.. r:::::::::::-::-:::
::::::;:?~:::}~::::::;.:.:.:.:.:-;.:.:-:.:.:-

.

EXPENSES

$580,000

..

.

....,., ...

$142,142

EXPENDITURE INCREASES ARE TO COVER EXPENSES OBLIGATED LAST FISCAL YEAR BUT NOT
PAID UNTIL THIS FISCAL YEAR, THE ONE-TIME PURCHASE OF EQUIPMENT, AND SUPPLY
INCREASES RELATED TO ENROLLMENT INCREASE.

J4

UNIVERSITY OF NEW MEXICO
REQUEST FOR BUDGET REVISIONS
FISCAL YEAR 1992-1993

•

.\

000.'265

GALLUP

CURRENT
BUDGET

PROPOSED
INCREASE
(DECREASE)

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

$36,200

$3,800

$36,200

$38,281
$42,081

EXPENSES

$36,200

$42,081

UNRESTRICTED
STUDENT ACTIVITIES

EXPENDITURE INCREASES ARE FOR PROJECTS VOTED ON AND APPROVED BY THE STUDENT
GOVERNMENT.
USE OF FUNDS ARE PRIOR YEAR BALANCES AND ADDITIONAL FEE REVENUE RELATED
TO INCREASED ENROLLMENT.
UNRES1HICTED
AUXILIARY

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

$335,000

$165,000

$335,000

$165,000
.:.:.:::::::::;::::::::::::::::::: ;:;::::::::::::::::::::::::::::
.:.- ::::::::::.::::::;:::::::::;::::;:;:;:.:-:.:.:.:
.
;.:;:;:::::::::::::::::::::::::.:.:

:::::

EXPENSES

$335,000

$165,000

INCREASE REVENUE AND EXPENSES IN LINE WITH INCREASED COSTS AND ENROLLMENT.
UNRESTRICTED
STUDENT AID

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

$0
$34,544
$0
$34,544

$870
$870

EXPENSES

$34,544

$870

USE PRIOR YEAR BALANCE TO SUPPORT ADDITIONAL FINANCIAL AID NEEDS

I,.!"

v"'lv~nvll

REQUEST FOR BUDGET REVISIONS
FISCAL YEAR 1992-1993
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{

GALLUP

CURRENT
BUDGET

PROPOSED
INCREASE
(DECREASE)

RESTRICTED
INSTRUCTION & GENERAL

REVENUES
TRANSFERS
NET BALANCES
TOTAL AVAILABLE

$574,300
$0
$0
$574,300

EXPENSES
INSTRUCTION
ACADEMIC SUPPORT
STUDENT SERVICES
INSTITUTIONAL SUPPORT
OPER & MAINTENANCE
TOTAL EXPENSES

$40,000
$4,000
$524,300
$3,000
$3,000
$574,300

~:~:}~;~:::::i:~:;:::~::::::::::""::;:::;:::::;::::::::;:::;.:.:

..:;.;:.;.:.:-:.;.;.:-:.:...;.;.;::...........

•
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$175,000

$175,000

$175,000

$175,000

.

RECOGNIZE NEWLY FUNDED GRANTS AND ANTICIPATED EXTENSIONS OR REVISIONS TO
EXISTING GRANTS.
RESTRICTED
PUBLIC SI;RVICE

REVENUES
TRANSFERS
NET BALANCE

$109,100
$0
$0

$40,000
$0
$0

TOTAL AVAILABLE

$109,100

$40,000

':::::::::::::::::::~:I~~~:!OOI::
:-:::
..

EXPENSES

$109,100

$40,000

;:::.:::.;

ii:l·l·l::l::l:l·:lll~i~~~itl:::

RECOGNIZE ANTICIPATED REVISIONS TO EXISTING GRANTS.
GALBR93
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UNIVERSITY OF NEW MEXICO
REQUEST FOR BUDGET REVISIONS
FISCAL YEAR 1992-1993

•

t.
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00'0267

UNM LOS ALAMOS

CURRENT
BUDGET

PROPOSED
INCREASE
(DECREASE)

UNRESTRICTED
STUDENT ACTIVITIES

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

EXPENSES

$12,200

. $12,200

$12,200

$9,881
$9,881

$9,881

:.~:~:~:~:~:
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-TO BUDGET USE OF BALANCES FOR THE REMODELING OF STUDENT CENTER

•

•
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UNIVERSITY OF NEW MEXICO
REQUEST FOR BUDGET REVISIONS
FISCAL YEAR 1992-93

•

UNM LOS ALAMOS
PROPOSED
CURRENT

INCREASE

BUDGET

(DECREASE)

RESTRICTED
INSTRUCTION & GENERAL

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

$127.500
$0

$27.718
$0

''155.218
$0

$0

$0

'[:SO'

5127.500

527.718

~"mm,:m)mm~':;::F;~"~m:$:l5 5,218

EXPENSES
$2.306
INSTR UcrrON
570.000
50
52.500
ACADEMIC SUPPORT
525.412
$48.000
STUDENT SER VIcEs
50
$7.000
INSTITUTIONAL SUPPORT
$0
$0
OPER & MAINTENANCE
o
;'j~:~;\~~;:m,mmm~~:'$i55i2t8"
$27.718
TOTAL EXPENSES
$127.500
- To adjust bUdget for:
1. To increse restricted Student Services for the actual revenue received for the LANl/UNM-LA
Internship Program ($21,412)
2. To increase restricted Student Services for the actual revenue received for the Reaching Wider/Making
Transitions Grant funded by the NM State Department of Education ($4,000)
3. To increase revenue and expenditures for actual Adult Basic Education and
carry over funding from FY 91 -92 ($2.306)

•

RESTRICTED
PUBLIC SERVICE

REVENUES
TRANSFERS
NET BALANCE
TOTAL AVAILABLE

SO
$0

$4.386

$0

$0

$0

$4.386

EXPENSES

SO

$4.386

1. To increase restricted revenue for NM QUincentennary Grant ($1,386)

2. To increase restricted revenue for NM Endowment for Humanities Grant ($3.000)

•

000.26J

•
ExHIBIT

•

•

I
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•

REVA S. SKELTON QUASI-ENDOWMENT
THE UNIVERSITY OF NEW MEXICO

In December 1989, the University ofNew Mexico was the recipient ofa portion ofthe Estate of
REVA S. SKELTON.
At the request ofthe UNM School ofMedicine, the estate distribution is being established on the.
books and records ofthe University ofNew Mexico as a Quasi-Endowment to be administered
under the following guidelines and in accordance with the Last Will and Testament ofReva S.
Skelton:
.'

••

•

I.

The endowed fund shall be designated on the books and records ofthe University ofNew
Mexico as the REVA S. SKELTON ENDOWMENT, in the initial amount of $194,000,

2.

This fund shall be established as a quasi-endowment at the request ofthe UNM School of
Medicine and with the approval of the Regents ofthe University ofNew Mexico. As a
quasi-endowment, principal may be withdrawn only upon approval ofthe Regents of the
University ofNew Mexico, upon the recommendation ofthe Dean ofthe School of
Medicine.

3.

The fund shall be managed in accordance with the Regents Investment Management
Policy, adopted in 1989 and periodically amended thereafter.

4,

Annual spendable income distributions, as determined by the Regents Investment
Management Policy, shall be used in accordance with the Last Will and Testament ofReva
S. Skelton for "research into the causes, treatment tor cure of cancer, heart diseases and
strokes".

5,

The Dean of the UNM Medical Center shall be responsible for the allocation ofthe annual
spendable income distributions for the above purposes.

6.

If, for unforeseen reasons, this fund can no longer be utilized as originally intended, the
Dean of the UNM Medical Center shall notify the Regents ofthe University ofNew
Mexico and recommend an appropriate disposition ofthe fund.

7.

The University ofNew Mexico shall be the absolute owner of this fund, shall use
reasonable care in investing and maintaining the fund, and shall not have the duties ofa
trustee.

Approved by the Board ofRegents on

---", 1993.
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UNIVERSITY OF NEW MEXICO

REQUEST TO ESTABLISH A QUASI-ENDOWMENT FUND

UNIVERSITY OF NEW HE XI CO SCHOOL OF HEDICINE

REQUESllNG COLLEGE/SCHOOL:
REQUESllNG DEPARTMENT:

Medical Center Comptrollers Office

REQUESTED BY:

Warren Baur, Assoc. Vice President-Finance & Administration

FUND TITLE REQUESTED:

REVA S. SKELTON ENDOWMENT

INmAL DEPOSIT AMOUNT:

SOURCE OF FUNDS:

•

194,305.38

$

(l2/31/92 Market Value)

Estate of Reva S.
of $166.000.

S~~....
W"lrl~ I

".. ; -~ J~':J

t

~---_.-

!

:jrlstribution to UNM in December 1989

~

•

,

For use, spec i f icali:Y.:...in research;"i i;ijtJ the causes, treatment or

FUND PURPOSE:

( :._,.~.'~"

~ :

. ' : .~....J

:

per the Last Will

&

(IF ADDIl10NAL SPACE IS REQUIRED, PL~E AT,!~Hl
'~.
-.,,,._.,.,: ..-.. ~. . . ~ ~
(_~:s:;
. ~ •.-",,,,,,,,,,,.,,,,,,,,,.:f

'

;:~

j

,

OTHER ADMINISTRAllVE GUIDEUNES (I.E, AWARD RECIPIENT SB.ECl10NCRIIEBJA);i
(PLEASE ATTACH A STATEMENT OF ALL OTHER ADMINISTRATIVE CRITERIA.)

****

.\

SEE ATTACHED

****

IIWE ACKNOWLEDGE THAT THE REQUESTED FUND WILL BE INVESTED AND INCOME DISTRIBUTED IN ACCORDANCE WITH
THE REGENTS OF THE UNIVERSIlY OF NEW MEXICO INVESTMENT MANAGEMENT POUCY, ADOPTED IN SEPTEMBER 1989
AND AMENDED THEREAFTER.
AS A QUASI-ENDOWMENT, WITHDRAWALS OF PRINCIPAL MAY BE ALLOWABLE ONLY UPON APPROVAL OF THE

REGENTS OFlHE UNIVffiSI1Y OF N/~""EXICO.

3

U)~ ~

ACKNOWlEDGED:

Warren D. Baur

(REQUESTOR'S SIGNATURE)

(DATE)

COLlEGE/SCHOOLAPPROVAL:~~~~~~~~~~~~~~CL __~L~e~o~n!aErd~M~'JN~a~o~11i~t~a~n£o~P~h~D~
__
(0

•

REGENT APPROVAL:

(DATE)

Melendres

4-/~ -~ .1
(DATE)

QSENDFORM
930107

000 '-?~:( ...~

•
ExHIBIT

•

•

J

April 13, 1993

•

<X>NI'RACI'S, RESIGNATIONS, REI'IREMENl'S AND LEAVES

I.

CDNrnACI'S

New Faculty, Administrative staff & coaches

1992-93

Title & Dept.

COde*

FI'E Mos.

Contract
Salary
26,667
80,000)

Appt

st. Date Name

•

03/01/93

Anson, Geesel

Asst Professor of

1

100 4
(12

01/25/93

Herr, Mary Lynn

lecturer I in
Education

N

100 16wks 10,448
(9
25,000)

02/15/93

:u:rlrnan, Judy

V Asst Professor
of Pediatrics

V

100 4.5
(12

25,080
66,880)

03/01/93

lewine, Jeffrey D

Res Asst Professor V VAMC:100 4
of Radiology
(12

20,764
62,293)

03/01/93

Maclin, Edward L

Res Asst Professor V VAMC:100 4
of Radiology
(12

19,017
57,052)

03/01/93

McHarney-Brown, C

Asst Professor of

03/01/93

Robinson, stephen

Res Asst Professor V VAMC:100 4
of Radiology
(12

20,764
62,293)

01/15/93

Tomei, Francisco A

V Res Assoc
Professor of
civil Engineering

V

100 6.97
(12

40,320
69,335)

03/29/93

Vanleit, Betsy

lecturer II in
orthopaedics

N

100 3.130 9,913
(12
38,000)

surgery

100 4
1
21,667
Family am Conmnmity
(12
65,000)
Medicine
Education: BS (1977) University of New Mexico; MD (1986) university of New
Mexico; Residency (1987-1990), Fellow (1990) University of New Mexico.

•

*'!he cxrles used in this colmnn are: 1 to 6=Term appointJnent with specific year
designated; V=Visiting or Temporary; P=Probationary; T=Tenured;
N=Non-probationary

Regents' Meetllg,

000 2 ~1,:3

04/13/93

New Faculty, Administrative staff & coaches 1992-93

st. Date

Name

04/01/93

Wiesel, saul

04/01/93

Yang, Hai-Yuan

Title & Dept.

Appt
COde*

COntract

FTE Mas

salary

Asst Professor of
1
100 3
25,500
Anesthesiology
(12
102,200)
Education: BS (1977) McGill university; MS (1980), MD (1982) University of
calgary; Internship (1982-83) ottawa General Hospital; Resident (1985-88)
McGill University. Publications: author or co-author of 10 abstracts, an:i
6 articles in professional journals.
V Res Professor

V

of Civil Engineering
II.

050 12
(100

12,500
24,000)

RErIREMENI'S

Title & Dept

Effective Date

Abrams, Jane

Professor
Art & Art History

07/01/93

Anaya, Rudy A

Professor

07/01/93

Fn}lish

Brady, Mina

Clerical Specialist V
university Physician's Assoc

05/01/93

Browning, Bertram W

Buildi.rx:J

Systems Mechanic
PPD Med Maintenance II

05/01/93

Bushfield, carl W

I.ablratol:y SUpervisor

07/01/93

•

Mechanical Engineering
Leigh, Gerald G

Sr Research Engineer V
NMmI

05/01/93

Maguire, William E

Operations Administrator

04/01/93

NMERI

Palmer, Audrey D

Library Inform. Specialist I
General Library,
Tedmical services

07/01/93

Sears, Glenn

Professor
civil Engineering

07/01/93

*'!he codes used in this column are: 1 to 6=I'erm appoi.nt:nent with specific year
designated; V=Visiting or Temporary; P=Probationary; T=I'enUred;
N=Non-probationary

-2-

•

Regents' Meeting,

•

04/13/93

.• ' '.

III. RESIGNATIONS

N.

DEX:FASED

Harrington, Deborah

v.

Asst Professor of
Psychiatry (PI')

Title & Dept

Dates

Professor of

1993-94

leave Without Pay

Fegan, Howard D

Mathematics & statistics

Janis, Eugenia P
B.

Academic year

1993-94

Professor of Art and
Art History

semester

Professor of Linguistics;
Professor of Spanish and

Academic Year

I

sabbatical Leave

Bills, Garland

•

02/24/93

LEAVES

A.

1993-94

2/3 pay

Portuguese
Brown, F Lee

Director of Public

Administration
Burris, Beverly H

. Bussanich, Jolm
campbell , Belva
Clancy, Flora S
Clough, Dorothy H
COOper, Gary W

DuMars, Olarles

1993-94
full pay
full pay

Assoc Professor of

1993-94

Sociology

Academic Year

2/3 pay

Assoc Professor of '

1993-94

Philosophy

semester

Assoc Professor of

1993-94

Physics

semester I

&

Astronomy

full pay
I

Assoc Professor of

1993-94

Art & Art History

semester I

full pay
full pay

Assoc Professor of

1993-94

Nursing

Academic Year

Assoc Professor of
Clem & Nu Engineering

Academic Year

Professor of law

1993-94
1993-94

2/3 pay
2/3 pay
2/3 pay

Academic Year

•

Duric, . Nebojsa

:: {' ~ f -;

.II
OO 'O-fj""
'.. I'i

Assoc Professor of

1993-94

Physics & Astronomy

Academic Year

-3-

2/3 pay

Regents I Meeting,

04/13/93

o002
~ ,sabbat'l.ca1 Leave
. :i
,....
'l

':,.

~'.

Duszynski, Donald

Professor of Biology

1993-94

full pay

senester I
Embid, Pedro

Assoc Professor of
Mathematics & statistics

Etulain, Richard W

Professor of History

1993-94
2/3 pay
Academic Year
1993-94

•

2/3 pay

senester I
Feeney, Dennis M

Professor of Psychology

1993-94

2/3 pay

senester I
Assoc Professor of

1993-94

ErY;Jlish

senester I

Fritz, Christian

Assoc Professor of

1993-94
2/3 pay
Academic Year

Frumkin , Gene

Professor of English

Gerstle, Walter

Assoc Professor of

Fresch, Oleryl H

.

raw

Gonzales, Nancy
Hahn, L.S.
Hannemann, Bruno

1993-94

full pay

senester I
civil Ergineering

Gleason, Gregory

full pay

1993-94
2/3 pay
Academic Year

Assoc Professor of

1993-94

Political science

senester I

Asst Professor of
Mathematics & statistics

1993-94
2/3 pay
Academic Year

Assoc Professor of
. Mathematics & statistics

1993-94
2/3 pay
Academic Year

Professor of Foreign
Ianguages & Literatures

1993-94

2/3 pay

full pay

senester I

Professor of Art &

1993-94

Art History

senester I I

Johnson, John D

Olair, Professor of
Pediatrics

1993-94
full pay
semester I

Jojola, 'U1eodore

Assoc Professor of

1993-94
2/3 pay
Academic Year

Janis, EUgenia P

Architecture
Kaplan, Hillard
Kenkre, V. M.

2/3 pay

Anthropology

1993-94
2/3 pay
Academic year

Professor of
Physics & Astronomy

1993-94
2/3 pay
Academic Year

Assoc Professor of

-4-

•

•

Regents' MeetinJ,

•

04/13/93

I.emrnons, Keith M

Asst Professor of
Music

1993-94
full pay
semester I

IDng, Vonda

Professor of
counselor Education

1993-94
2/3 pay
Academic Year

I.Dpez, Antoinette S

Professor of Law

1993-94
2/3 pay
Academic Year

McConnell, 'lhornas

Professor of
Patholcgy

1993-94
full pay
7/15/93-1/15/94

Murphy, Shirley

Professor of
Pediatrics

semester I

1993-94

full pay

Art & Art History

1993-94
2/3 pay
Academic Year

Oliver, Janet M

Professor of
Pathology

1993-94
2/3 pay
7/1/93-6/30/94

Parker, Alfred

Professor of
Economics

1993-94
full pay

Prinja, AnilK

Assoc Professor of
Chem & Nu Engineering

1993-94
2/3 pay
Academic Year

Risso, Patricia

Assoc Professor of

History

1993-93
2/3 pay
Academic Year

Professor of
English

semester I

SCharnhorst, Gary
smith, Richard M
smith,

sara

Dawn

snell, Howard L

steinberg, stanly
stivers, cathie

•

OOO,27G

sabbatical Leave

Nagatani, Patrick

•

.

strickland, Robert G

Assoc Professor of

1993-94

Assoc Professor of

1993-94

Family studies

semester I

Professor of learning
and Training

semester I

1993-94

full pay

full pay
full pay
full pay

Assoc Professor of

1993-94

Biology

semester I

Professor of
Mathematics & statistics

semester I

Assoc Professor of
Health Frlucation

semester I

Chair, Professor of
Medicine

1993-94
full pay
10/1/93-3/31/94

-5-

1993-94
1993-94

full pay
2/3 pay
full pay

,

Regents' Meeting,

000277

04/13/93

sabbatical leave

SUlsky, Deborah

Assoc Professor of

Mathematics

&

statistics

1993-94
2/3 pay
Academic Year

Taber, Jalm A

Assoc Professor of
Philosophy

1993-94
2/3 pay
Academic Year

'!hampson, Judith

Asst Professor of
Managenertt

1993-94
2/3 pay
Academic Year

wilkins, Ebtisam

Professor of
Olem & Nu Engineering

1993-94
2/3 pay
Academic Year

Woodward, lee A

Professor of Geology

1993-94

full pay

semester I
FAaJLTY' CDNI'RACI'S OFFICE

04/13/93

•
{
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